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As discussed infra at 12, the “Pesticide Element” was a plan designed to reduce/1

volatile organic compound (“VOC”) emissions from agricultural and commercial
structural pesticide applications, Petitioners’ Excerpts of Record (“PER”) 256, and
was among several measures in the 1994 California Ozone Plan that EPA
approved in 1997.  RER 133. 

1

STATEMENT OF JURISDICTION

Petitioners challenge a March 10, 2009, action by the United States

Environmental Protection Agency (“EPA” or “Agency”) approving in part and

disapproving in part several revisions to the Los Angeles metropolitan area

portion of California’s state implementation plan for meeting air quality standards

for ozone under the Clean Air Act (“CAA” or “Act”). 

This Court has jurisdiction over these consolidated petitions (with one

exception noted below) pursuant to CAA section 307, 42 U.S.C. § 7607(b)(1),

which provides for review, “in the United States Court of Appeals for the

appropriate circuit,” of EPA action under the CAA “which is locally or regionally

applicable.”  Petitioners timely filed their petitions in the appropriate circuit.  With

the exception noted below, EPA does not contest Petitioners’ standing to

challenge EPA’s rulemaking.

Petitioners lack standing to challenge EPA’s March 10, 2009, action on the

 because the agency’s action did not cause theirso-called “Pesticide Element” /1

alleged injuries, nor can their alleged injuries be redressed by a favorable ruling.  
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2

The submitted Pesticide Element did not differ from that which was already

included in the approved plan, and which would have continued in effect

regardless of whether EPA chose to approve or disapprove the new submission. 

Thus, EPA’s action could not have caused Petitioners’ alleged injuries, nor could

vacatur of EPA’s approval remedy those alleged injuries.  The Court lacks

jurisdiction to hear these claims.

ISSUES PRESENTED FOR REVIEW

1. Whether EPA reasonably found that, because California already had

an approved attainment demonstration for the 1-hour ozone standard, EPA’s

disapproval of the State’s voluntarily-revised attainment demonstration did not

trigger a duty to promulgate a Federal Implementation Plan or impose sanctions.

2. Whether Petitioners have standing to challenge EPA’s approval of

California’s commitment to maintain the status quo with respect to the existing

Pesticide Element, as approved by EPA in 1997, and if so, whether EPA was

required to undertake a substantive review of the existing Pesticide Element.

3. Whether EPA reasonably interprets the Act to allow California to

comply with the offset requirement of CAA section 182(d)(1)(A) by showing

annual decreases in aggregate motor vehicle emissions through the attainment

year.
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The“South Coast” area is comprised of Orange County, the southwestern two-/2

thirds of Los Angeles County, southwestern San Bernardino County, and western
Riverside County.  See 40 C.F.R. § 81.305. 

3

STATEMENT OF THE CASE

A state implementation plan, or “SIP,” documents a state’s plan for

implementing, maintaining, and enforcing federal air quality standards in each air

quality control region within that state.  SIPs, and revisions to them, must be

reviewed and approved by EPA before they become effective.  On March 10,

2009, EPA issued a final rule approving in part and disapproving in part proposed

revisions to California’s SIP.  These revisions included a revised slate of measures

to reduce emissions (“2003 State Strategy”), and a revised local ozone plan

updating various elements of an earlier-approved plan (“2003 South Coast Air

Quality Management Plan”).  Both submissions included provisions specifically

 antargeting the Los Angeles-South Coast Air Basin Area (“South Coast”), /2

“extreme nonattainment area” for the 1-hour ozone standard under the Act.  

A SIP for an extreme 1-hour ozone nonattainment area must meet various

requirements under the Act, including the requirement to demonstrate attainment

by the applicable attainment date (i.e., 2010).  More than eleven years ago, EPA

determined that the 1994 California Ozone SIP met this attainment demonstration

requirement for the 1-hour ozone standard for the South Coast.  Respondents’
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4

Excerpts of Record (“RER”) 097.  In 2000, EPA approved revisions to that ozone

attainment demonstration plan that the State chose, but was not required, to

submit.  RER 146–47.  This fully-approved attainment demonstration remains in

effect until EPA approves a SIP revision that modifies, replaces, or rescinds it.  In

2004, California chose to submit revisions to the South Coast portion of the

California Ozone SIP, including revisions to the attainment demonstration and the

related control strategy for achieving the standard by 2010, and new motor vehicle

emissions budgets to ensure continued federal funding for transportation projects. 

See PER 010–011.  Following California’s voluntary withdrawal of key measures

upon which the revisions relied, EPA ultimately approved only certain portions of

the submitted revisions and disapproved others.  PER 001.  Significantly, all the

elements that EPA disapproved, such as the 1-hour ozone attainment

demonstration, were discretionary revisions to previously-approved SIP elements,

which thus remained in effect.        

In their consolidated petitions for review, Petitioners challenge several

aspects of EPA’s action.  First, they claim that, upon disapproving the revised

attainment demonstration, EPA should have required California to submit a new

plan demonstrating attainment of the 1-hour ozone standard.  Second, Petitioners

assert that EPA’s approval of a particular state measure, the Pesticide Element,
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Ground-level ozone is not emitted directly into the air, but is formed through/3

photochemical reactions in the atmosphere involving directly-emitted VOCs and

x xoxides of nitrogen (“NO ”).  VOC and NO  are often referred to as ozone
precursor emissions.

5

was unlawful because it “lacks an enforceable commitment to adopt regulations,”

and that as a consequence “the Court should vacate EPA’s approval of the 2003

State Strategy.”  Pet. Br. at 47.  Finally, Petitioners claim that EPA acted contrary

to section 182(d)(1)(A) of the Act by finding that, because California showed that

aggregate motor vehicle emissions will decrease each year through the attainment

year of 2010, California was not required to submit transportation control

measures to offset growth in vehicle miles traveled.     

STATEMENT OF FACTS

I. STATUTORY AND REGULATORY BACKGROUND

A. The Clean Air Act and National Ambient Air Quality Standards

The Clean Air Act, 42 U.S.C. §§ 7401–7671q, establishes a comprehensive

program for controlling and improving the nation’s air quality through both state

and federal regulation.  The Act requires EPA to establish National Ambient Air

Quality Standards (“NAAQS”) for air pollutants that it determines may reasonably

be anticipated to endanger public health or welfare.  42 U.S.C. §§ 7408–09.  One

  The 1979 “1-of the pollutants for which EPA has established NAAQS is ozone. /3
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hour” ozone standard set the acceptable level for ozone in the ambient air at 0.12

parts per million, averaged over intervals of one hour.  RER 001.   

Under the Act, States have the primary responsibility for ensuring that their

ambient air meets the NAAQS.  42 U.S.C. § 7407(a).  Each State’s comprehensive

approach for attaining the NAAQS is set forth in a SIP that provides for the

implementation, maintenance and enforcement of the NAAQS in each “air quality

control region” within that State.  42 U.S.C. § 7410(a).  Every SIP or SIP revision

must be adopted by the State after reasonable notice and hearing and must be

submitted to EPA for approval.  42 U.S.C. § 7410(a)(1).  The general requirements

for SIPs are set forth in 42 U.S.C. § 7410(a)(2), and include enforceable emissions

limitations and other control mechanisms to meet the requirements of the CAA,

enforcement programs, and assurances of adequate personnel, funding and

authority to carry out the SIP.  

B. Nonattainment Areas

EPA initially designates various areas of the country as “attainment” or

“nonattainment,” depending on whether they met the NAAQS for a particular

pollutant.  42 U.S.C. § 7407(d).  In addition to the general requirements set forth

in 42 U.S.C. § 7410(a)(2), SIPs for areas designated “nonattainment” for particular

pollutants, such as ozone, must include provisions as set forth in 42 U.S.C. § 7502. 
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The Act also contains specific requirements for ozone nonattainment areas,

which depend on the severity of the ozone problem in the area.  42 U.S.C. §§

7511–11f.  Soon after these provisions were added as part of the 1990 CAA

Amendments, EPA published in the Federal Register a detailed guidance

document, referred to as the “General Preamble,” discussing how the Agency

expected these new requirements would be implemented.  See RER 045–046.      

C. EPA Review of State Plans and Revisions

Under the Act, States have “the primary responsibility for formulating

pollution control strategies.”  Union Elec. Co. v. EPA, 427 U.S. 246, 256 (1976);

see 42 U.S.C. § 7407(a) (the Act gives States the “primary responsibility for

assuring air quality” through SIPs).  States are responsible for submitting their

plans to EPA for review, and they must “specify the manner” in which their plans

will achieve the NAAQS.  42 U.S.C. § 7407(a).  SIPs need not be submitted as a

whole, but may be submitted piece-by-piece.  Hall v. EPA, 273 F.3d 1146, 1159

(9th Cir. 2001) (“The Act provides for piecemeal submission of SIP revisions,

including attainment demonstrations”).  Likewise, SIPs may be approved or

disapproved piece-by-piece.  42 U.S.C. § 7410(k)(3). 

EPA reviews the various SIP elements submitted by States at different times

and for different purposes.  See Hall v. EPA, 273 F.3d at 1159.  The Act sets forth

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 19 of 77



8

specific time frames and procedures that apply to EPA’s review and action on state

submissions.  42 U.S.C. § 7410(k).  Section 7410(k) authorizes EPA to:  (1) fully

approve the plan; (2) partially approve and partially disapprove the plan; or (3)

conditionally approve the plan.  Id. § 7410(k)(3)–(4).  In addition, if a State fails to

submit a plan required by the Act, EPA may issue a finding of failure to submit. 

Id. § 7509(a)(1).  Once approved, SIPs become enforceable as federal law.  Id.

§ 7413. 

D. Sanctions and Federal Implementation Plans

EPA’s finding that a State failed to submit a required plan, or its

disapproval of a required plan, triggers a time period (known as the “sanctions

clock”) within which the State must either remedy the deficiency or face

consequences such as emissions offsets or highway funding sanctions.  42 U.S.C.

§ 7509(a); id. § 7509(b) (describing sanctions).  Specifically, if the State fails to

make up for the deficiency within eighteen months, the emissions offset sanction

applies, and six months later, highway funding sanctions apply.  Id.; 40 C.F.R. §

52.31.  The sanctions continue until EPA determines that the State has remedied

the SIP deficiency.

Second, such a finding of failure to submit or disapproval also triggers a

time period (known as the “FIP clock”) by the end of which EPA must either
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approve a plan submitted by the State that meets the applicable requirements or 

promulgate a Federal Implementation Plan (“FIP”).  42 U.S.C. § 7410(c)(1).  EPA

must promulgate the FIP within two years unless EPA approves a new plan

submission for which the finding or disapproval was made.  Id. 

E. “SIP Calls”

Once EPA has fully approved a SIP as meeting the statutory requirements of

the Act, the State has no further obligation under the Act to otherwise address

those requirements.  However, under CAA section 110(k)(5), 42 U.S.C.

§ 7410(k)(5), EPA may choose at any time to review an approved SIP.  If, upon

review, EPA determines that the approved SIP is “substantially inadequate” to,

among other things, attain or maintain an air quality standard, then EPA “shall

require the State to revise the plan as necessary to correct such inadequacies.” 

This is known as a “SIP Call.”  Thus, if EPA exercises its discretion to review an

approved SIP and finds it “substantially inadequate,” EPA must require the State

to correct the approved plan.   

F. Transportation Conformity

In the 1990 CAA Amendments, Congress responded to the air pollution

stemming from highway and transit projects by enacting revised “conformity”

requirements with which transportation plans and programs that contain
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transportation projects must comply.  42 U.S.C. § 7506(c).  CAA section 176(c)

integrates the Act’s air quality planning process with the surface transportation

planning process.  Generally, under these requirements the federal government

may not approve, accept or fund any transportation plan, program or project unless

it conforms to the applicable SIP.  Id. § 7506(c)(2). 

EPA’s implementing regulations establish detailed criteria for determining

whether a transportation plan or project conforms to an applicable SIP.  40 C.F.R.

§§ 93.108–93.115.  Each control strategy SIP (including attainment demonstration

SIPs) must identify the total allowable emissions consistent with meeting the

applicable statutory requirement, and must allocate that total among the various

types of sources.  The specific allocation to highway and transit vehicle use and

emissions is referred to as the motor vehicle emissions budget, or “MVEB.”  40

C.F.R. § 93.101.  Under EPA’s regulations, transportation agencies rely on

MVEBs, found adequate or approved by EPA, to make conformity determinations

for transportation plans and programs.

To avoid unnecessary disruption in highway and transit projects during the

period for EPA review of the submitted SIP, EPA regulations provide that EPA

may make preliminary “adequacy” determinations regarding MVEBs set forth

therein.  See 40 C.F.R. § 93.118.  EPA will determine “adequate” a budget
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included in a submitted (but not yet approved) SIP if certain criteria set forth at 40

C.F.R. § 93.118(e)(4) are met.  A budget that has been determined to be

“adequate” must be used for conformity determinations.  EPA’s adequacy

determination is based on a preliminary review of the SIP submittal, but after

further review EPA may declare the MVEB to be inadequate.  40 C.F.R.

§ 93.118(e)(3).  Further, even if EPA finds MVEBs to be adequate, the SIP

submittal (and related MVEBs) could later be disapproved. 

II. HISTORY OF OZONE REGULATION IN THE SOUTH COAST

A. The 1994 California Ozone SIP

Substantial amendments to the CAA in 1990 set new planning requirements

and attainment deadlines for the NAAQS, including the 1-hour ozone standard.      

Among the new requirements was a mandate for certain nonattainment areas to

submit SIP revisions demonstrating attainment of the ozone standard by the

applicable attainment date.  42 U.S.C. § 7511a(c)(2)(A); id. § 7511a(e).  An

“attainment demonstration” includes both a control strategy and air quality

modeling showing that the control strategy is sufficient to reduce emissions to

levels where violations of the NAAQS would not occur by the attainment date.

Pursuant to the Act as amended in 1990, EPA classified the South Coast

ozone nonattainment area as “extreme” for 1-hour ozone, with an attainment

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 23 of 77



12

deadline of November 15, 2010.  See 56 Fed. Reg. 56,694, 56,726 (Nov. 6, 1991);

42 U.S.C. § 7511(a)(1).  In response, the California Air Resources Board

(“CARB”) submitted a SIP revision on November 15, 1994 (“1994 California

Ozone SIP”) that included, among many other elements, the attainment

demonstration for the South Coast “extreme” ozone nonattainment area.  That

attainment demonstration relied upon photochemical modeling and the local

stationary source and transportation-related control strategy contained in the South

Coast Air Quality Management District’s (“SCAQMD’s”) 1994 South Coast Air

Quality Management Plan (“AQMP”), and also upon a state control strategy

focused on mobile sources, consumer products, and pesticide use.    

In 1997, EPA took final action to approve various elements of the 1994

California Ozone SIP, including the ozone attainment demonstration for the South

Coast and the state and local strategies upon which the demonstration relied.  RER

130.  The “Pesticide Element” was among the specific state measures approved by

EPA.  Id. at 133.  The Pesticide Element was designed to reduce VOC emissions

from agricultural and commercial structural pesticide applications.  PER 256. 

B. The 1997/1999 South Coast Ozone SIP

After EPA approved the 1994 California Ozone SIP, including the 1994

South Coast AQMP, CARB submitted a revised South Coast AQMP to EPA on
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February 5, 1997.  This 1997 South Coast AQMP was not federally required for

ozone, but was submitted to modify the commitments as set forth in the 1994

South Coast AQMP.  Specifically, the SCAQMD sought to abandon, relax, or

postpone approximately 30 measures approved in the ozone SIP.  See RER 137. 

The 1997 South Coast AQMP also included updated emissions inventories,

updated growth projections, and a revised ozone attainment demonstration.  

In 1999, EPA proposed approval of certain portions of the 1997 South

Coast AQMP and disapproval of certain other portions.  Specifically, EPA

proposed disapproval of the changes to SCAQMD’s commitments as set forth in

the 1997 South Coast AQMP as an impermissible relaxation of previously

approved control strategies.  See id. at 140.  EPA also proposed to disapprove the

attainment demonstration in the 1997 South Coast AQMP, not because of

deficiencies in the photochemical modeling analysis, but because of its reliance on

the impermissibly relaxed SCAQMD control strategy.  In its 1999 proposed rule,

EPA addressed the consequences of a final disapproval of the control strategy and

attainment demonstration in the 1997 South Coast AQMP: “As discussed above,

the partial disapproval of the ozone SIP revision does not trigger mandatory

sanctions under CAA section 179, since EPA’s approval of the 1994 South Coast

ozone plan with respect to the same requirements remains in force.”  Id. at 144. 
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Later that same year, the SCAQMD amended the ozone portion of the 1997 South

Coast AQMP in response to EPA’s proposed action.

In 2000, EPA took final action to approve the emissions inventories and

ozone attainment demonstration in the 1997 South Coast AQMP, as amended in

1999.  See RER 146–149.  Upon this approval, the fully approved ozone

attainment demonstration for the South Coast consisted of the photochemical

modeling analysis from the 1997 South Coast AQMP, the SCAQMD control

strategy from the 1999 amendment to the 1997 South Coast AQMP, the state

control strategy from the 1994 California Ozone Plan, and certain transportation-

related control measures and commitments from the 1994 South Coast AQMP. 

Taken together as such, the approved South Coast ozone attainment plan is

referred to as the “1997/1999 South Coast Ozone SIP.” 

C. The 2003 State Strategy and the 2003 South Coast AQMP

On January 9, 2004, CARB submitted two SIP revisions.  First, CARB

submitted the “Final 2003 State and Federal Strategy for the California SIP”

(“2003 State Strategy”), which identified CARB’s regulatory agenda to reduce

ozone in all areas of California by 2010.  As originally submitted, the 2003 State

Strategy was intended, in part, to update and entirely replace the state’s strategy
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In 2008, SCAQMD supplemented the 2003 AQMP with a demonstration/4

showing aggregate motor vehicle emissions reductions each year from 2003
through 2010.  PER 294.

15

(as set forth in the 1994 California Ozone SIP) for reducing ozone in the South

Coast.    

  Like the 1997Second, CARB submitted the 2003 South Coast AQMP. /4

South Coast AQMP, the 2003 South Coast AQMP was not a federally required

plan for ozone.  The 2003 AQMP was submitted in light of new photochemical

modeling performed by the SCAQMD, purporting to show the need for additional

emissions reductions, and to establish new motor vehicle emissions budgets and

thereby avoid a transportation conformity lapse and associated federal funding

losses.  PER 112–13.  The revised attainment demonstration in the 2003 South

Coast AQMP relied upon additional SCAQMD control measures and

commitments, and also relied upon the commitments by the state in the 2003 State

Strategy.  Later that year, EPA found the motor vehicle emissions budgets in the

2003 South Coast AQMP “adequate” for purposes of the Act’s transportation

conformity requirements, meaning they could be used for transportation planning
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Since that preliminary adequacy determination, these 1-hour ozone budgets have/5

been superceded by 8-hour ozone budgets that EPA has found adequate.  See RER
229, as corrected in RER 232.    

16

purposes even though EPA had not yet made a final decision whether to approve

 or disapprove the two SIP revisions, see 40 C.F.R. § 93.118(e).  See PER 310. /5

In 2008, prior to EPA action on the 2003 State Strategy, CARB withdrew

many of the Strategy’s key elements.  PER 289–90.  As a consequence, the only

remaining elements of the plan were commitments by state agencies to pursue

certain near-term defined control measures, and to continue implementation of the

Pesticide Element from the 1994 California Ozone SIP.  See PER 012.  CARB

also withdrew the transportation control measure element of the 2003 South Coast

AQMP.  PER 296.  

On October 24, 2008, EPA proposed to approve what remained of the 2003

State Strategy and to approve in part, and to disapprove in part, the 2003 South

Coast AQMP.  PER 008.  With respect to the 2003 State Strategy, EPA explained: 

“We propose to approve the State’s commitments with respect to the near-term

defined measures, not as fulfilling any particular requirement under the CAA, but

as strengthening of the South Coast portion of the California SIP.”  PER 014.  A

specific control strategy, identified by the State as “PEST-1,” was among those

commitments proposed for approval by EPA.  PEST-1 simply calls for continued 
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implementation of the Pesticide Element approved by EPA in 1997.  In the

proposed rule, EPA explained its proposed approval of PEST-1 as follows: “We

interpret our approval of this measure as maintaining the status quo with respect to

the existing pesticide strategy (i.e., the SIP will continue to reflect the strategy as

approved by EPA in 1997).”  PER 013, n.1. 

With respect to the 2003 South Coast AQMP, EPA proposed to approve the

SCAQMD’s control strategy as SIP-strengthening, but proposed to disapprove the

attainment demonstration because of its reliance on various state commitments

originally included in the 2003 State Strategy but later withdrawn by CARB.  PER

x014–015.  EPA proposed to disapprove the VOC and NO  motor vehicle emissions

budgets for ozone that it had previously found adequate because, given the

withdrawal by CARB of state commitments upon which the budgets were based,

“the plan revision as a whole does not provide for [reasonable further progress]

and attainment.”  PER 018. 

EPA also proposed to approve the State’s demonstration that no

transportation control measures to offset growth in emissions from growth in

vehicle miles traveled or growth in the number of vehicle trips are required under

42 U.S.C. § 7511a(d)(1)(A).  EPA’s proposed approval was based on the State’s

demonstration that there will be no such growth in emissions, and instead that
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procedures that EPA must follow for certain rulemakings, does not apply here
because the rulemaking at issue was not one listed in 42 U.S.C.
§ 7607(d)(1)(A)–(V). 
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aggregate vehicle emissions will decline each year from the base year of the plan

through the attainment year of 2010.  Id.  

EPA explained the consequences of its proposed partial disapproval: “No

sanctions clocks or FIP requirement would be triggered by our disapprovals, if

finalized, because the approved SIP already contains the plan elements that we are

proposing to disapprove.  A disapproval of the revisions to the already-approved

elements would not alter the fact that the SIP already meets these statutory

requirements.”  PER 019.  On March 10, 2009, after consideration of public

comments on the proposed rule, EPA finalized action on the 2003 State Strategy

and 2003 South Coast AQMP as proposed.  PER 001.  

STANDARD OF REVIEW

A challenge to EPA action under section 307(b) of the CAA, 42 U.S.C. §

7607(b), is reviewed under the well-established “arbitrary and capricious”

 standard of the Administrative Procedure Act (“APA”), 5 U.S.C. § 706(2)(A). /6

See Alaska Dep’t of Envt’l Conservation v. EPA, 540 U.S. 461, 496–97 (2004);

Vigil v. Leavitt, 381 F.3d 826, 833 (9th Cir. 2004).  This standard “is narrow and a
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court is not to substitute its judgment for that of the agency.”  Motor Vehicle Mfrs.

Ass’n, Inc. v. State Farm Mut. Auto Ins. Co., 463 U.S. 29, 43 (1983).  Indeed, an

agency’s determinations must be upheld if they “conform ‘to certain minimum

standards of rationality.’”  Small Refiner Lead Phase-Down Task Force v. EPA,

705 F.2d 506, 521 (D.C. Cir. 1983) (citation omitted). 

An agency action is arbitrary and capricious only “if the agency has relied

on factors which Congress has not intended it to consider, entirely failed to

consider an important aspect of the problem,” offered an explanation for its

decision that runs counter to the evidence before the agency, or is so implausible

that it could not be ascribed to a difference in view or the product of agency

expertise.  Motor Vehicle Mfrs. Ass’n, 463 U.S. at 43. A reviewing court may not

set aside agency action merely because the court would have decided the issue

differently, so long as the agency has considered the relevant factors and offered a

rational explanation for its action.  Citizens to Preserve Overton Park, Inc. v.

Volpe, 401 U.S. 402, 416 (1971). 

Questions of statutory interpretation are governed by the two-step test set

forth in Chevron U.S.A., Inc. v. NRDC, 467 U.S. 837, 842–43 (1984).  Under the

first step, the reviewing court must determine “whether Congress has directly

spoken to the precise question at issue.”  Id. at 842.  If congressional intent is clear
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from the statutory language, the inquiry ends.  Id. at 842–43.  If the statute is silent

or ambiguous on the particular issue, the Court must accept the agency’s

interpretation if it is reasonable; the agency’s interpretation need not represent the

only permissible reading of the statute nor the reading that the Court might

originally have given it.  Id. at 843 & n.11; Chemical Mfrs. Ass’n v. NRDC, 470

U.S. 116, 125 (1985); see also Leslie Salt Co. v. United States, 55 F.3d 1388, 1394

(9th Cir. 1995).  

SUMMARY OF ARGUMENT

The Court should deny the petitions because EPA’s actions were reasonable

and consistent with the Clean Air Act.  

First, upon disapproving the 2003 South Coast AQMP’s 1-hour ozone

attainment demonstration, EPA was not obliged to require a new attainment

demonstration, to start sanctions clocks, or to develop a FIP.  The Act provides a

specific process, a “SIP call,” by which EPA may mandate revisions to approved

SIPs.  The SIP call process is initiated when EPA exercises its discretion to review

an existing, approved SIP.  At issue here is EPA’s review of a new submission

from the State, and EPA’s review of that submission did not entail a review of the

adequacy of the existing SIP.  Thus, because EPA’s review of the new submission

did not involve review of the adequacy of the existing SIP, there was no basis for
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issuing a SIP call, which is the sole means for requiring a State to submit a new

SIP for an obligation that it has already fulfilled.  Petitioners cannot compel a SIP

call under any circumstances, particularly where, as here, the existing SIP was not

under review.  Because EPA has already approved the ozone attainment

demonstration for the South Coast (i.e., the 1997/1999 South Coast Ozone SIP),

California has met the applicable requirement in section 182(c)(2)(A) of the CAA,

42 U.S.C. § 7511a(c)(2)(A).  Only a determination by EPA under CAA section

110(k)(5), 42 U.S.C. § 7410(k)(5), that the approved SIP is “substantially

inadequate” – a finding that has not been made – could trigger an obligation for

the state to submit a new 1-hour ozone attainment demonstration.  Because the

CAA does not require States to periodically revise their attainment demonstrations

even where the State decides that a revision is warranted, EPA’s disapproval of the

State’s discretionary submission of a new attainment demonstration did not trigger

any requirement to impose sanctions or promulgate a FIP.  

Second, Petitioners lack standing to challenge EPA’s approval of PEST-1, a

specific strategy included in the 2003 State Strategy.  EPA’s action with respect to

PEST-1 in the 2009 rulemaking did not cause, nor could a favorable ruling by this

Court redress, Petitioners’ alleged injuries because PEST-1 did not modify the

existing Pesticide Element in the approved SIP.  Because the Pesticide Element
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was already part of the approved SIP that the State was required to implement, it

would have remained in effect whether EPA approved or disapproved the State’s

2003 commitment to continue implementing that program.

Finally, EPA reasonably interpreted section 182(d)(1)(A) of the CAA, 42

U.S.C. § 7511a(d)(1)(A), which requires States only to adopt transportation

control measures (“TCMs”) to “offset any growth in emissions” from growth in

vehicle miles traveled or numbers of vehicle trips; it does not require California to

submit such offsetting TCMs where the State demonstrates, as California did here,

that aggregate motor vehicle emissions will decrease each year through the

attainment year.      

ARGUMENT

I. EPA HAS ALREADY APPROVED CALIFORNIA’S PLAN FOR
ATTAINMENT OF THE 1-HOUR OZONE STANDARD, AND HAS
NO PRESENT DUTY TO REQUIRE A NEW ATTAINMENT
DEMONSTRATION

The Clean Air Act requires that SIPs provide for attainment of the NAAQS. 

42 U.S.C. § 7410(a)(2)(A).  In 1990, Congress amended the CAA to require States

to submit to EPA, in the form of a SIP revision, “[a] demonstration that the [SIP],

as revised, will provide for attainment of the ozone [NAAQS] by the applicable

attainment date.”  Id. § 7511a(c)(2)(A).  To comply with this mandate, California
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submitted a SIP revision in 1994 that included an attainment demonstration for the

South Coast for the 1-hour ozone NAAQS.  EPA approved that attainment

demonstration in 1997, RER 097, upon finding that it provided for attainment of

  California later chose to amend portions ofthe 1-hour ozone NAAQS by 2010. /7

the previously-approved ozone attainment demonstration, and EPA approved that

revised demonstration in 2000.  RER 146.      

In 2003, California again chose to amend its 1-hour ozone attainment

demonstration for the South Coast.  In the March 10, 2009, rulemaking at issue in

these petitions, EPA disapproved this new attainment demonstration because

control measures in the 2003 State Strategy upon which that demonstration relied

had been withdrawn by the State in early 2008.  Absent these control measures,

EPA determined that the newest attainment demonstration could not meet the

requirements of CAA section 182(c)(2)(A), 42 U.S.C. § 7511a(c)(2)(A). 

However, EPA explained that because the already-approved attainment

demonstrations remained in effect, disapproval of the 2003 attainment

demonstration did not trigger a requirement to promulgate a FIP or to impose

sanctions.    
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This section bars EPA from approving a SIP revision if the “revision would
interfere with any applicable requirement concerning attainment and reasonable
further progress . . . or any other applicable requirement” of the Act.  This places
no burden on EPA to perform a review of the approved SIP to determine its
adequacy; rather, EPA’s obligation is to review the SIP, as the State wishes to
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explain why the revision did not interfere with CAA requirements enacted since
the program had previously been revised).  Here, the submitted revision included a
wholesale replacement of the 1-hour ozone attainment demonstration in the

(continued...)
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Petitioners contend that the attainment demonstration in the 2003 South

Coast AQMP was “not discretionary,” Pet. Br. at 36, and that upon disapproving

the 2003 AQMP’s attainment demonstration EPA should have required California

to submit a new attainment demonstration.  Petitioners argue that EPA had a duty

to require a new attainment demonstration in light of “new information” indicating

that the previously-approved  attainment demonstration was “ineffective” and

“patently out of date.”  Pet. Br. at 35–36.  These arguments must fail, because the

attainment demonstration in the 2003 South Coast AQMP was not required under

the CAA, and the State’s submittal of a new plan does not trigger an obligation for

EPA to review the existing approved SIP.  Rather, EPA’s obligation with respect

to a SIP revision is limited to reviewing that submittal for compliance with the

  Only upon finding that an approved SIP is “substantially inadequate”CAA. /8
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existing SIP, and EPA met section 110(l) by disapproving the plan because the
state withdrew much of the state strategy intended to provide the emissions
reductions that it believed to be necessary based on the updated photochemical
modeling analysis.  Thus, the submitted attainment demonstration did not meet the
“applicable requirement” of demonstrating attainment of the 1-hour ozone
standard.   
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under 42 U.S.C. § 7410(k)(5) would EPA have authority to require a State to

revise an approved SIP.  The rulemaking at issue in this case did not involve any

such finding or review.  EPA has no current obligation to require the State to

submit a new attainment demonstration.       

A. Nothing in the CAA Required California to Submit a New 1-Hour
Ozone Attainment Demonstration in 2003, Nor is EPA Obliged to
Require One Now

California’s SIP has a federally-approved 1-hour ozone attainment

demonstration for the South Coast: the 1997/1999 South Coast Ozone SIP, which

replaced part of the earlier-approved attainment demonstration from the 1994

South Coast AQMP.  This approved demonstration remains in effect unless and

until EPA approves a SIP revision (or promulgates a FIP) that modifies, replaces,

or rescinds it.  See General Motors Corp. v. United States, 496 U.S. 530, 541

(1990) (the “approved SIP is the applicable implementation plan during the time a

SIP revision proposal is pending”); Safe Air for Everyone v. EPA, 488 F.3d 1088,

1097 (9th Cir. 2007) (a SIP approved by EPA cannot be changed “unless and until
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EPA approve[s] any change”) (emphasis added).  Petitioners’ desire for an

updated plan cannot upset this statutory regime.     

1. Absent a finding by EPA that California’s SIP is
“substantially inadequate” to attain the NAAQS or
otherwise comply with the Act, EPA cannot require the
State to submit a new attainment demonstration.

 EPA is required to mandate SIP revisions only after it exercises its

discretion to review an approved SIP and finds that the approved SIP is

“substantially inadequate to attain or maintain the [NAAQS] . . . or to otherwise

comply with any requirement of [the CAA].”  42 U.S.C. § 7410(k)(5).  This action

by EPA, a “SIP call,” is “[t]he proper EPA response to implementation failures

(i.e. failures to attain the NAAQS).”  State of Arizona v. Thomas, 829 F.2d 834,

836 (9th Cir. 1987).  A SIP call is the sole means specified in the CAA by which

EPA can command a State to revise an approved SIP.  See 42 U.S.C. § 7410(k)(5)

(outlining the “SIP call” procedure); Clean Air Implementation Project v. EPA,

150 F.3d 1200, 1207 (D.C. Cir. 1998) (explaining that requiring States to change

their SIPs “can only occur through an independent procedure known as a ‘SIP

call’”).  

A SIP call is an “extensive regulatory process,” under which EPA requires a

State to revise its SIP and the public is given a chance to comment.  Clean Air
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Implementation, 150 F.3d at 1207; see 42 U.S.C. § 7502(d) (revisions required in

nonattainment areas in response to EPA finding under section 110(k)(5)).  EPA

has not invoked this process for the South Coast 1-hour ozone attainment

demonstration in the 1997/1999 South Coast Ozone SIP, nor may Petitioners

compel it.  Whether the EPA Administrator should choose to review a SIP and

make a finding of “substantial inadequacy,” which would mandate an EPA call for

corrective SIP revisions, is wholly within the Administrator’s discretion.  See 42

U.S.C. § 7410(k)(5) (specifying that EPA may issue a SIP call “[w]henever the

Administrator finds that the applicable [SIP] . . . is substantially inadequate . . .”)

(emphasis added); cf. Sierra Club v. Johnson, 541 F.3d 1257, 1265 (11th Cir.

2008) (construing 42 U.S.C. § 7661d(b)(2) (“The Administrator shall issue an

objection [to a Title V permit]. . . if the petitioner demonstrates to the

Administrator that the permit is not in compliance with the requirements of [the

Clean Air Act] . . .”), to allow EPA discretion to determine what such a citizen

petition must show in order to make an adequate “demonstration”); Citizens

Against Ruining the Env’t v. EPA, 535 F.3d 670, 677 (7th Cir. 2008) (same).  

Ignoring the “SIP call” process entirely, Petitioners contend that EPA

should have required a new attainment demonstration because Petitioners believe

the “assumptions underlying the 1997/1999 Plan are no longer valid,” and that “as
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a result of . . . new information, we know that the old 1997/1999 Plan is not going

to work as envisioned.”  Pet. Br. at 36.  In support of these assertions, Petitioners

point to “updated demographic data, new air quality data, and information on

estimating motor vehicle emissions.”  Pet. Br. at 35.  However, Petitioners’

arguments that the 1997/1999 South Coast Ozone SIP is now “outdated” and

“ineffective” are not equal to an EPA finding that the SIP is “substantially

inadequate.”  A SIP is a complex, multi-faceted set of obligations.  See 42 U.S.C.

§ 7410(a)(2) (setting forth basic SIP elements for all SIPs); id. § 7502 (setting

forth additional requirements for nonattainment areas); id. § 7511a (setting forth

additional prescribed elements for ozone nonattainment areas based on the area’s

classification).  The existence of new, updated, or different information does not

mean that the SIP is “substantially inadequate” for one or more of the purposes

identified under CAA section 110(k)(5).  Such a determination can only be made

by EPA after EPA exercises its discretion to review the existing, approved SIP as a

whole.  Petitioners point to nothing in the CAA directing EPA to perform a review

of the approved SIP or to otherwise require a new attainment demonstration “in

light of significant new information,” Pet. Br. at 35.  Nor do Petitioners explain

how the Agency could lawfully do so without first exercising its discretion to
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review the approved SIP, as a whole, and making a threshold determination under

CAA section 110(k)(5) that the SIP is “substantially inadequate.”    

Absent action by EPA to initiate review of the approved SIP, which might

lead to a “SIP call,” California’s approved attainment demonstration remains

valid.  Petitioners’ claims seeking EPA to require a new attainment demonstration

must be denied.     

2. The Act’s transportation conformity provisions do not
compel EPA to require a new attainment demonstration.

In their brief, Petitioners raise for the first time a novel theory in support of

their contention that a new 1-hour ozone attainment demonstration is required for

the South Coast.  See Pet. Br. 36–39.  In the wake of the California’s withdrawal

of key portions of the 2003 State Strategy upon which the attainment

demonstration in the 2003 South Coast AQMP relied, EPA disapproved that

discretionary submittal’s 1-hour ozone attainment demonstration (and related

MVEBs).  See PER 006.  Petitioners appear to argue that EPA should have

required a new attainment demonstration because: the State chose to submit new

MVEBs to avoid a lapse in federal funding for transportation projects, EPA made

an initial determination in 2004 that those MVEBs were “adequate,” and
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transportation agencies subsequently relied on the MVEBs to approve

transportation plans and related highway and transit projects.  Pet. Br. 38–39.     

First, Petitioners waived this argument by failing to raise it during the public

comment period on EPA’s October 24, 2008, proposed action, and the Court

should decline to hear it.  Havasupai Tribe v. Robertson, 943 F.2d 32, 34 (9th Cir.

1991) (“[a]bsent exceptional circumstances,” issues not raised during the public

comment period “may not form a basis for reversal of an agency decision”).  The

sole comments addressing MVEBs challenged EPA’s contention that

transportation conformity determinations are no longer required for the 1-hour

ozone standard because EPA has revoked the 1-hour ozone standard and because

EPA has found 8-hour ozone MVEBs for the South Coast to be “adequate” for

transportation conformity purposes.  PER 096–097.  

However, even were this argument properly before the Court, Petitioners

have failed to identify any provision in the Act’s conformity provisions or EPA’s

regulations that compels EPA to require the State to submit a new attainment

demonstration where MVEBs associated with a SIP were found “adequate” and

used for a period time, but ultimately disapproved.  At best (though they do not

cite the CAA’s “SIP call” provision), Petitioners’ argument appears to be that

EPA’s ultimate disapproval of these budgets after a period of reliance by
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that conformity determinations made during a period in which the budget was
determined to be adequate would remain valid even if the SIP and associated
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§ 7410(k)(5). 
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transportation agencies, renders the approved SIP “inadequate” within the

meaning of section 110(k)(5), and thus EPA is now obligated to “call” the SIP. 

However, as explained above, only when EPA exercises its discretion to review

the whole SIP and finds it “substantially inadequate” does the obligation to “call”

the SIP trigger.  While the use for a period of time of budgets that were ultimately

disapproved might be a relevant factor in any such review, it is only one factor. /9

As explained above, discretion lies with EPA to undertake such review, and EPA

has not chosen to do so.  Since EPA has not made a finding that the approved SIP

is “substantially inadequate” within the meaning of CAA section 110(k)(5), there

is no basis to require the State to submit a new attainment demonstration SIP.       
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The Act’s transportation conformity provisions aim to ensure that federal

funding and approval go only to those transportation projects that are consistent

with the statute’s goals.  See 42 U.S.C. § 7506(c)(1), (2).  That California chose to

submit new MVEBs because it desired “to avoid a transportation conformity lapse

and associated federal funding losses,” PER 113, is irrelevant to whether EPA has

an obligation under the CAA to require a new attainment demonstration.  Nor does

it follow that because EPA made a preliminary determination in 2004 that the

MVEBs in the 2003 South Coast AQMP were “adequate” (i.e., “provid[ed] for

progress and attainment of the 1-hour ozone . . . NAAQS,” PER 310), and because

transportation agencies subsequently relied on these MVEBs in approving various

highway and transportation projects, that EPA was obliged, upon ultimately

disapproving the MVEBs, to require California to submit a new 1-hour ozone

attainment demonstration.  

None of these things – not California’s choice to submit these MVEBs, not

EPA’s initial “adequacy” determination, and not subsequent use of these MVEBs

by transportation agencies – changed the State’s discretionary 2003 1-hour ozone

attainment demonstration into a “required” submittal.  The CAA “requirement” is

to provide a 1-hour ozone attainment plan, 42 U.S.C. § 7511a(c)(2)(A), and EPA

had already found that the attainment demonstration in the 1994 South Coast
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AQMP (as later revised through approval of the 1997/1999 South Coast Ozone

SIP) fully satisfied that requirement.                

B. EPA’s Disapproval of the 2003 Plan’s 1-Hour Ozone Attainment
Demonstration Did Not Trigger a Duty for EPA to Promulgate a
FIP or to Impose Sanctions

Petitioners argue that EPA must promulgate a FIP because it disapproved

the 2003 South Coast AQMP’s 1-hour ozone attainment demonstration.  Pet. Br. at

33.  This is not correct.  The 2003 South Coast AQMP’s 1-hour ozone attainment

demonstration was a discretionary revision to the previously-approved, still-in-

effect attainment demonstration in California’s SIP.  Because California already

had a full-approved 1-hour ozone attainment demonstration SIP as required under

the Act, EPA’s disapproval of the 2003 Plan’s attainment demonstration did not

trigger an obligation to promulgate an attainment demonstration FIP under CAA

section 110(c)(1)(B), 42 U.S.C. § 7410(c)(1)(B), or to impose sanctions under

CAA section 179(a), 42 U.S.C. § 7509(a).  EPA has consistently interpreted the

Act not to require EPA to promulgate a FIP or to impose sanctions upon

disapproving a discretionary SIP revision such as the 1-hour ozone attainment

demonstration in the 2003 South Coast AQMP.    

EPA’s statutory obligation to promulgate FIPs is only triggered when: 1)

EPA “finds that a State has failed to make a required submission . . . ,” emphasis
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added, or 2) EPA “disapproves a State implementation plan submission in whole

or in part.”  42 U.S.C. § 7410(c)(1)(A)–(B).  Similarly, mandatory sanctions apply

only with respect to “any implementation plan or plan revision required under

[Part D of Title I of the Act].”  42 U.S.C. § 7509(a) (emphasis added).  

FIP and sanctions obligations are thus triggered only when a State fails to

meet a statutory SIP requirement, and here California had met the applicable

requirements – EPA’s disapproval of California’s discretionary SIP revisions did

not alter that status.  As explained above, EPA fully approved the South Coast’s 1-

hour ozone attainment demonstration on January 8, 1997, and subsequently fully

approved discretionary revisions to this plan on April 10, 2000.  California was

under no further statutory or regulatory obligation to submit revisions to this fully

approved plan.  Thus, the new attainment demonstration at issue in this case was

submitted at California’s discretion, and was not “required” within the meaning of

42 U.S.C. §§ 7410(c)(1)(A) (FIP) or 7509(a) (sanctions).  

Petitioners also invoke 42 U.S.C. § 7410(c)(1)(B), which specifies that EPA

must promulgate a FIP within 2 years when it “disapproves a [SIP] submission in

whole or in part.”  Pet. Br. at 34.  Although this provision does not on its face refer

only to “required” SIP submissions, EPA views this limitation as implicit in that

the required submission referred to in 42 U.S.C. § 7410(c)(1)(A) in connection
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with State failures to submit is the same type of submission referred to in 42

U.S.C. § 7410(c)(1)(B) in connection with disapprovals.  Read “in . . . context and

with a view to [its] place in the overall statutory scheme,” Nat’l Ass’n of

Homebuilders v. Defenders of Wildlife, 551 U.S. 644, 666 (2007), the provision

requires EPA to promulgate a FIP within two years only after disapproving a

required SIP revision.  Using traditional tools of statutory construction, to read the

provision to apply where EPA disapproves a discretionary SIP revision would

yield absurd results, because it would require the agency to promulgate a FIP

where the State’s fully approved SIP remains in effect.  See Bechtel Const., Inc. v.

United Bhd. of Carpenters & Joiners of Am., 812 F.2d 1220, 1225 (9th Cir. 1987)

(“Legislative enactments should never be construed as establishing statutory

schemes that are illogical, unjust, or capricious”).  This would upset the Act’s

scheme of cooperative federalism, which accords States primary responsibility in

controlling air pollution within their borders, 42 U.S.C. § 7401(a)(3).  The

provision plainly applies only to EPA disapprovals of required SIP submittals.    

Even if it were ambiguous, EPA’s interpretation of this provision as

applicable only to required submittals is reasonable and should be accorded

deference under Chevron.  Also entitled to deference (assuming for the sake of

argument that the provisions are not unambiguous on the matter, as described
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above) is EPA’s interpretation of CAA sections 110(c)(1)(A) and 179(a) as

inapplicable where EPA disapproves a SIP revision that was not “required” within

the meaning of those provisions.  To determine whether EPA’s interpretation is

permissible, the Court should “look to the plain and sensible meaning of the

statute, the statutory provision in the context of the whole statute and case law,

and to the legislative purpose and intent.”  Cuevas-Gaspar v. Gonzales, 430 F.3d

1013, 1022 (9th Cir. 2005).    

As noted above, EPA’s interpretation is consistent with the purposes behind

the FIP and sanctions provisions.  Under Title I of the Act, States have primary

responsibility for implementing the NAAQS and EPA may step in only once it has

determined that a State has failed to fulfill its responsibilities.  42 U.S.C.

§ 7401(a)(3).  The mandatory sanctions provision was created to provide an

incentive for States to take primary responsibility for implementing the NAAQS

within their boundaries.  See Natural Res. Def. Council, Inc. v. Browner, 57 F.3d

1122, 1123–24 (D.C. Cir. 1995) (“Congress established a number of incentives for

states to comply with SIP submission and implementation deadlines . . .

includ[ing] mandatory sanctions, discretionary sanctions, and imposition of a

[FIP].”).  Similarly, the FIP provision was created to ensure that where the States

fail to take such responsibility, EPA will step into the State’s shoes and ensure that
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the statutory obligation is met.  Id.  Thus, once a State has met its statutory

obligation, as has California with respect to the 1-hour ozone attainment

demonstration for the South Coast, there is no basis for the imposition of sanctions

or the promulgation of a FIP.  EPA’s interpretation gives full effect to the Act’s

approach of vesting States with the “primary responsibility” for attaining the

NAAQS, 42 U.S.C. § 7407(a).         

Furthermore, EPA’s interpretation is reasonable because it makes no sense

to interpret the FIP and sanctions provisions to be triggered in a situation, such as

that in the South Coast, where EPA disapproves discretionary revisions to the

State’s fully-approved SIP.  States are free to request modifications to their

approved SIPs, and such modifications may be more, less, or equally as stringent

as the requirements in the approved plan.  For example, a State may choose to

revise a technology-based requirement for a source category to make it less

stringent than a requirement that was previously approved under 42 U.S.C.

§ 7511a(b)(2), which requires “reasonably available control technology” for

certain sources.  If EPA were to disapprove such submission, it would make no

sense to interpret the Act to require EPA to promulgate a FIP in place of the

disapproved submission when the SIP already contains an approved technology-

based requirement for that source category.  The purpose of a FIP is to establish a
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federal plan when a State has not met its obligation to develop an approvable plan;

its purpose is not to supercede existing approved State plans.  See McCarthy v.

Thomas, 27 F.3d 1363, 1365 (9th Cir. 1994) (“A FIP is a set of enforceable federal

regulations that stand in the place of deficient portions of a SIP.”) (emphasis

added).                

EPA has consistently maintained, as a matter of national policy, that when it

disapproves discretionary SIP revisions, no sanctions or FIP requirements are

triggered.  See, e.g., 58 Fed. Reg. 50,262, 50,265 (Sept. 27, 1993) (Alabama); 65

Fed. Reg. 10,713, 10,716 (Feb. 29, 2000) (California); 73 Fed. Reg. 20,536,

20,547 (Apr. 16, 2008) (Nevada).  EPA’s longstanding, consistently-applied

interpretation of the FIP and sanctions provisions as inapplicable to disapprovals

of discretionary SIP revisions is reasonable, and entitled to deference under

Chevron.  See Good Samaritan Hosp. v. Shalala, 508 U.S. 402, 417 (1993)

(explaining that “the consistency of an agency’s position is a factor in assessing

the weight that position is due”); Natural Res. Def. Council v. EPA, 526 F.3d 591,

602 (9th Cir. 2008) (same).  Therefore, the Court should uphold EPA’s

determination that its disapproval of the voluntary 1-hour ozone attainment

demonstration in the 2003 South Coast AQMP did not trigger FIP or sanctions

clocks. 
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II. THIS COURT LACKS JURISDICTION TO HEAR PETITIONERS’
“PESTICIDE ELEMENT” CLAIMS

Petitioners lack standing to challenge EPA’s action approving PEST-1, the

2003 State Strategy’s commitment to continue to implement the existing strategy

to reduce VOC emissions from agricultural and structural pesticides in the South

Coast and other areas.  EPA first approved this strategy, the so-called “Pesticide

Element,” in 1997.  RER 117.  Whether EPA had approved or disapproved PEST-

1, it would have remained in effect.  Petitioners’ alleged injuries stemming from

the Pesticide Element were not caused by EPA’s 2009 rulemaking, and cannot be

redressed by the relief they seek.   

A. Petitioners Lack Standing to Challenge EPA’s 2009 Approval of
PEST-1, the 2003 State Strategy’s Commitment to Maintain the
Status Quo With Respect to the Existing Pesticide Element 

“Article III of the Constitution confines the federal courts to adjudicating

actual ‘cases’ and ‘controversies.’” Allen v. Wright, 468 U.S. 737, 750 (1984);

Warth v. Seldin, 422 U.S. 490, 498 (1975).  “Federal courts are presumed to lack

jurisdiction, unless the contrary appears affirmatively from the record.”  Casey v.

Lewis, 4 F.3d 1516, 1519 (9th Cir. 1993) (citation and internal quotation marks

omitted).  As the parties invoking federal jurisdiction, Petitioners bear the burden

of demonstrating that they possess standing to seek the requested relief.  See
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Summers v. Earth Island Inst., 129 S. Ct. 1142, 1149 (2009); Northwest Envt’l

Defense Ctr. v. BPA, 117 F.3d 1520, 1528 (9th Cir. 1997).   

To pursue their claims, Petitioners must demonstrate the three elements that

constitute the “irreducible constitutional minimum” of Article III standing.  Lujan

v. Defenders of Wildlife, 504 U.S. 555, 560 (1992).  In Lujan, the Supreme Court

reiterated that a plaintiff must have suffered an “injury in fact” that is actual,

imminent and not conjectural or hypothetical, that was caused by the conduct

complained of, and that is likely to be redressed by a favorable decision.  Id. at

560–61.  Petitioners must demonstrate standing separately for each claim, and for

each form of relief sought.  DaimlerChrysler Corp. v. Cuno, 547 U.S. 332, 352

(2006).        

1. Petitioners’ alleged injuries were not caused by EPA’s 2009
approval of PEST-1, the 2003 State Strategy’s commitment
to maintain the status quo with respect to the existing
Pesticide Element.

To satisfy the traceability requirement of constitutional standing, Petitioners

must show there is a “causal connection between the injury and the conduct

complained of – the injury has to be ‘fairly . . . trace[able] to the challenged action

of the defendant.’” Lujan, 504 U.S. at 560 (alteration and ellipses in original)
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(quoting Simon v. Eastern Ky. Welfare Rights Org., 426 U.S. 26, 41–42 (1976)).

Petitioners have failed to meet this burden.

As relevant to their Pesticide Element claims, Petitioners allege that they

and their members are injured by “excess emissions allowed from [EPA’s] failure

to control pesticides, emissions that would not otherwise occur,” Pet. Br. at 29,

and by “weakened enforcement opportunities for failures to comply with the EPA-

approved SIP measures,” id. at 30.  Petitioners also assert that they are injured by

“EPA’s approval of unenforceable commitments in the State Strategy, which could

preclude Petitioners from seeking redress if these measures are not implemented.” 

Id.  As explained below, there is simply no causal link between any of these

alleged injuries and EPA’s 2009 action maintaining the status quo with respect to

the existing Pesticide Element, for that element would have remained in effect

regardless of whether EPA approved or disapproved PEST-1.  

The limited language in the 2003 State Strategy concerning PEST-1

indicates that it is simply a continuation of the Pesticide Element as approved in

1997: “As described in the 1994 SIP and U.S. EPA’s notice approving that plan,

[the California Department of Pesticide Regulation] committed to reduce VOC

emissions from pesticides through voluntary measures, with a regulatory

backstop.”  PER 256.  As EPA stated in its proposed rulemaking and in response

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 53 of 77



42

to comments, “We interpret our approval of this measure as maintaining the status

quo with respect to the existing pesticide strategy (i.e., the SIP will continue to

reflect the strategy as approved by EPA in 1997).”  PER 006.   

CARB, the designee for SIP matters in California, did not submit comments

in response to EPA’s proposed rule on the 2003 State Strategy, and thus did not

object to EPA’s interpretation that approval of PEST-1 maintained the status quo. 

Likewise, neither during public comments nor in their opening brief did

Petitioners challenge this interpretation.  Nor did they challenge EPA’s assertion

that either approval or disapproval would have resulted in the same regulatory

outcome, i.e., continuation of the existing Pesticide Element as approved by EPA

in 1997.  

Petitioners’ sole claim appears to be that the description of the Pesticide

Element in PEST-1 is faulty given the outcome of this Court’s decision in El

Comité para el Bienestar de Earlimart v. Warmerdam, 539 F.3d 1062 (9th Cir.

2008), and that the Pesticide Element, as approved into the SIP in 1997, is

unenforceable.  They therefore assert that EPA’s approval of PEST-1 violates the

Act and that the Court should “vacate EPA’s approval of the 2003 State Strategy.” 

Pet. Br. 47.  However, EPA’s recent approval of PEST-1 did not make the

Pesticide Element either more, or less, enforceable than it already was. The
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Pesticide Element would have continued in effect regardless of what action EPA

took.  Thus, even if Petitioners’ alleged harm is fairly traceable to EPA’s approval

of the Pesticide Element in 1997, it is not fairly traceable to EPA’s approval of

PEST-1 in 2009.      

In support of their assertion that their injuries are traceable to EPA’s actions

with respect to PEST-1, Petitioners attempt to compare this case with Biodiversity

Legal Found. v. Badgley, 309 F.3d 1166 (9th Cir. 2002).  Pet. Br. 29.  In that case,

an environmental organization was injured by the U.S. Fish & Wildlife Service’s

failure to comply with certain deadlines under the Endangered Species Act, which

failure “result[ed] in continued threats to [threatened species’] existence.”

Badgley, 309 F.3d at 1172. Unlike the situation in Badgley, where affirmative

action by the U.S. Fish & Wildlife Service would have resulted in the species

being listed as plaintiffs desired, here the existing Pesticide Element would have

remained in effect whether EPA approved or disapproved PEST-1.  Petitioners’

alleged injuries are thus not fairly traceable to EPA’s recent action.       

2. Vacatur and remand of EPA’s approval of PEST-1 would
not redress Petitioners’ alleged injuries.

Petitioners also cannot satisfy the requirement that a favorable judicial

decision would “likely” redress their alleged injury.  See Lujan, 504 U.S. at 561. 
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The redressability analysis requires a court to examine whether it “has the power

to right or prevent the claimed injury.”  Gonzales v. Gorsuch, 688 F.2d 1263, 1267

(9th Cir. 1982).  Even if this Court were to grant the relief Petitioners’ seek,

vacatur and remand of EPA’s approval of PEST-1 (see Pet. Br. at 3, 21, 47, and

60), this would not redress their alleged injuries because the existing Pesticide

Element as approved in 1997 would remain in effect as a SIP-approved

commitment.  Any injuries stemming from that previously-approved element

would continue to occur.  See Railway Labor Executives Ass’n v. Dole, 760 F.2d

1021, 1023 (9th Cir. 1985) (holding that plaintiff’s injury was not redressable

because, even if the court granted the requested injunctive relief, the injury would

continue to occur).  

Even assuming, arguendo, that “[r]eduction in ozone levels will alleviate

Petitioners’ harm,” Pet. Br. at 31, this is not the relief that would result if the Court

vacates EPA’s approval of PEST-1.  Vacatur of this approval would not reduce

actual pollution levels, reduce the risk of pollution levels, or have any other real-

world consequences because the substance of the SIP would be unaffected by

vacatur.  Even if EPA disapproved PEST-1 on remand, as Petitioners argue EPA

should have done as an initial matter, Pet. Br. at 40, the identical Pesticide

Element as approved in 1997 would remain in effect. 
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As explained above, Petitioners do not challenge EPA’s statement that its

approval of PEST-1 in 2009 simply maintains the status quo with respect to the

existing Pesticide Element, nor do they dispute that either an approval or

disapproval would have left the Pesticide Element intact.  Instead, they claim that

“EPA violated the Act by approving an unenforceable committal measure,” Pet.

Br. at 46, and that “EPA should have disapproved the Pesticide Element’s

commitment to adopt regulations,” id. at 40.  Were the Court to grant their request

for vacatur and remand, on remand the agency would be presented with the same

dilemma as in the original rulemaking – a false choice between identical

outcomes.  Just as before, any “deficiencies in the enforceability of the Pesticide

Element, whatever they might be, [would be] the same,” whether EPA approves or

disapproves the 2003 submission.  PER 006.  Because a favorable ruling by this

Court would not redress their alleged injuries, Petitioners lack standing to

challenge EPA’s approval of PEST-1.  This claim should be dismissed.

B. EPA’s Approval of the 2003 State Strategy’s Commitment to
Maintain the Status Quo With Respect to the Existing Approved
“Pesticide Element” Did Not Entail a Substantive Review of That
Element

California had originally intended the 2003 State Strategy to “entirely

replace the existing State control strategy for the South Coast” with a new
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strategy.  PER 005.  For the sake of completeness, and to allow for the wholesale

replacement of the existing strategy for the South Coast with the new 2003 State

Strategy, California included a proposal (“PEST-1”) to continue its existing

commitment to reduce VOC emissions from pesticide use (i.e., to continue the

existing Pesticide Element).  

California withdrew several key components of this new strategy in 2008,

before EPA acted on the submission.  See PER 010–011.  This withdrawal

foreclosed any possibility for the wholesale replacement of the existing state

strategy for the South Coast, so technically there was no longer any need for the

State to include the Pesticide Element as part of the package, as the previously-

approved SIP already contained it.  Nonetheless, California did not withdraw its

commitment to continue the existing 1997-approved Pesticide Element. EPA was

thus obliged either to approve or disapprove it.       

Because PEST-1 was not a substantive revision to the approved SIP but

merely a recognition of the state’s existing obligation, and because no action it

could have taken regarding PEST-1 could have altered the existing Pesticide

Element, EPA was not required under the CAA to conduct a substantive review of

the existing Pesticide Element.  The submittal of PEST-1 was not itself federally

required, nor was it included in a plan that was federally required, and PEST-1 did
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nothing to change the existing SIP.  Thus, EPA had two options, to approve or

disapprove, neither of which could have rescinded the underlying strategy about

which Petitioners complain.  EPA approved the submission.  As it explained in the

final rule, EPA did not regard its action approving the submission as a substantive

ruling on the merits of the Pesticide Element.  Rather, it interpreted its approval as

“maintaining the status quo with respect to the existing pesticide strategy.”  PER

006.  This interpretation, unchallenged by Petitioners, merely recognizes that the

existing approved Pesticide Element would remain in effect whether or not EPA

approved the State’s commitment in PEST-1 to continue to implement it. /10

III. EPA REASONABLY CONCLUDED THAT SCAQMD’S
SUPPLEMENTAL DEMONSTRATION SATISFIES THE
REQUIREMENT OF CAA SECTION 182(d)(1)(A) TO OFFSET ANY
GROWTH IN EMISSIONS FROM GROWTH IN VEHICLE MILES
TRAVELED OR NUMBERS OF VEHICLE TRIPS 

As an “extreme” ozone nonattainment area, the South Coast Air Basin is

subject to stringent control measure requirements.  Among these is CAA section

182(d)(1)(A), which states in relevant part:

Within 2 years after November 15, 1990, the State shall submit a revision
that identifies and adopts specific enforceable transportation control
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strategies and transportation control measures to offset any growth in
emissions from growth in vehicle miles traveled or numbers of vehicle trips
in such area and to attain reduction in motor vehicle emissions as necessary,
in combination with other emission reduction requirements of this subpart,
to comply with the requirements of subsection (b)(2)(B) and (c)(2)(B) of
this section (pertaining to periodic emissions reduction requirements).

42 U.S.C. § 7511a(d)(1)(A).  Transportation control strategies and transportation

control measures are hereinafter referred to collectively as “TCMs,” and vehicle

miles traveled and numbers of vehicle trips are referred to collectively as

  “VMT.” /11

In its final rule, EPA approved SCAQMD’s demonstration that projected

motor vehicle emissions in the South Coast will decrease each year through the

attainment year as satisfying the requirements of CAA section 182(d)(1)(A).  EPA

thus interprets CAA section 182(d)(1)(A) to allow a State to show that,

notwithstanding an increase in VMT, aggregate motor vehicle emissions will

decline each year through the attainment year through a variety of motor-vehicle-

related emissions controls.
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Under EPA’s interpretation, a State must identify and adopt specific

enforceable TCMs for the purpose of offsetting growth in VMT only if the

emissions resulting from the projected increase in VMT will exceed the

emissions-reducing effects of vehicle turnover and fuel specifications, leading to a

projected year-over-year increase in motor vehicle emissions.  Here, SCAQMD

submitted a demonstration showing that motor vehicle emissions in the South

Coast would decline each year through the attainment year, obviating the need to

for the State to identify or adopt TCMs for the specific purpose of offsetting any

emissions increases from VMT growth in the South Coast.  See PER 017.  EPA

thus approved SCAQMD’s demonstration as satisfying CAA section 182(d)(1)(A). 

As a result, California was not required to identify or adopt specific enforceable

TCMs for the specific purpose of offsetting any emissions increases from VMT

growth in the South Coast under the 1-hour ozone standard.        

EPA’s interpretation of the statute is reasonable, and must be upheld.  As

EPA has previously explained, see RER 045–46, the portion of CAA section

182(d)(1)(A) requiring States to identify and adopt TCMs “to offset any growth in

emissions from growth in [VMT]” can be read in at least two opposing ways.  

EPA interprets the phrase to require offsetting TCMs only where VMT growth

results in aggregate motor vehicle emissions increases.  A mere growth in VMT or
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numbers of vehicle trips would not trigger the duty to submit TCMs unless such

growth results in an aggregate motor vehicle emissions increase in the area.  Under

EPA’s interpretation, the State must establish the current level of motor vehicle

emissions in the area, and also project what future motor vehicle emissions will be,

taking into account all applicable control measures.  

Petitioners, on the other hand, rely on a statement in the House Committee

Report asserting that whether a “growth in emissions” from growth in VMT

occurs should be determined by comparing emissions levels to what “would occur

if VMT held constant in the area.”  See H.R. Rep. No. 101–490 at 242, reprinted

in 2 A Legislative History of the Clean Air Act Amendments of 1990 (Comm.

Print 1993) (“Legis. Hist.”) at 3266 [Addendum (“ADD”) 124].  This contrary

view reads the phrase “growth in emissions” out of the statute by predicating the

duty to submit TCMs solely on whether there has been growth in VMT.  This

interpretation disregards control measures (such as alternative fuel and tailpipe

controls) that decrease aggregate motor vehicle emissions levels in the area. 

Whether Petitioners’ interpretation is even plausible is not relevant.  Because

EPA’s is reasonable, it must be upheld.  
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A. CAA Section 182(d)(1)(A) Directs States to Submit TCMs to
Offset Any “Growth in Emissions” From Growth in VMT, But
Does Not Require States to Offset VMT Growth Where
Aggregate Vehicle Emissions Do Not Increase

Petitioners are mistaken that CAA section 182(d)(1)(A) requires TCMs to

offset any growth in VMT, whether aggregate motor vehicle emissions are

increasing or decreasing in the area.  The plain language of the statute does not

speak directly to the issue of how to determine whether there has been a “growth

in emissions” due to growth in VMT.      

Petitioners do not dispute California’s demonstration of declining motor

vehicle emissions each year in the South Coast through 2010, yet they argue that

offsetting TCMs are nonetheless required because “VMT has increased in the

South Coast Air Basin and . . . vehicle emissions are higher than they would be if

VMT held constant in the area.”  Pet. Br. at 49.  EPA has consistently rejected this

interpretation, which would in this case and many others force States to ignore the

beneficial impacts of all vehicle tailpipe and alternative fuel controls and require

offsetting TCMs even while aggregate vehicle emissions are declining (and even

where no such TCMs are needed to meet the reasonable-further-progress and

attainment requirements under the CAA).  See RER 045.  Essentially, Petitioners’

interpretation reads the “growth in emissions” phrase out of the statute, rendering
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it mere surplusage, as if all the Act requires is a simplistic analysis of whether

VMT is increasing.  

Petitioners’ challenge presents a question of statutory interpretation, which

must be analyzed under the deferential two-part test of Chevron.  CAA section

182(d)(1)(A) instructs EPA and the States to undertake some kind of analysis to

determine: a) whether there has been “any growth in emissions,” and b) whether

that growth in emissions resulted “from growth in vehicle miles traveled or

numbers of vehicle trips in such area.”  That is, use of the word “growth” in

reference to both “emissions” and “[VMT]” suggests two baselines, one pegged to

changes in emissions and the other pegged to changes in VMT.  The statute does

not mandate submission of TCMs where there is only “growth in emissions” with

no relationship to VMT, nor where there is “growth in VMT” with no relationship

to emissions.  Rather, there must be growth in both emissions and in VMT, and the

latter must be the cause of the former.  The question is how to conduct the analysis

for these two determinations – i.e., whether the statute can reasonably be read as

not requiring States to submit TCMs where they can show that, notwithstanding

growth in VMT, there is no consequential increase in motor vehicle emissions.   

Petitioners’ interpretation of the statute reads the preposition “from”

connecting the phrase “growth in emissions” and “growth in [VMT]” as
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mandating a single baseline pegged solely to changes in VMT.  This reading

unreasonably views the phrase “growth in emissions from growth in [VMT]” in

isolation from other factors affecting motor vehicle emissions. This reading also

renders the qualifying phrase “growth in” (in reference to emissions) mere

surplusage, for the requirement to adopt TCMs “to offset any growth in emissions

from growth in [VMT]” would have precisely the same meaning as a requirement

to adopt TCMs “to offset emissions from growth in [VMT].”  This violates a

fundamental canon of statutory construction: that “[a] statute should be construed

so that effect is given to all its provisions, so that no part will be inoperative or

superfluous, void or insignificant.”  Corley v. United States, 129 S. Ct. 1558, 1566

(2009).   In contrast, EPA’s interpretation gives meaning to both “growth in

emissions” and “growth in [VMT].” 

While the statute is clear that the duty to submit TCMs is contingent on a

“growth in emissions” resulting from growth in VMT, it is ambiguous regarding

how this prerequisite “growth in emissions” is to be established or substantiated. 

Growth in emissions might be measured according to whether growth in VMT will

  This is EPA’sresult in an aggregate increase in motor vehicle emissions. /12
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approach.  Alternatively, as Petitioners assert, growth in emissions might be

measured according to whether vehicle emissions are higher than they would have

been (even if they may have actually decreased due to other controls) if VMT

remained constant.   

Petitioners argue that the plain language of the statute speaks directly to the

issue of the appropriate baseline from which to judge whether, and to what extent,

TCMs are required.  To support this assertion, they identify a “key clause,” which

omits the words “growth in” prior to “emissions from growth in [VMT].”  Pet. Br.

at 51.  Of course, without the words “growth in” prior to the word “emissions” in

the clause “growth in emissions from growth in [VMT],” the phrase is indeed

unambiguous.  However, the statute is not written that way.  The key clause is

actually “growth in emissions from growth in [VMT],” and for the reasons set

forth above, it is ambiguous.         
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Because the statutory language is susceptible to both these interpretations, it

is therefore “ambiguous” for purposes of Chevron, and any reasonable EPA

interpretation must be upheld.     

B. EPA Reasonably Concluded That SCAQMD’s Demonstration
Satisfies the Requirement Under CAA Section 182(d)(1)(A) To
Adopt TCMs to Offset Any Increase In Emissions From Growth
In VMT

As discussed above, CAA section 182(d)(1)(A) does not specify the

baseline for determining whether there has been a “growth in emissions” due to

growth in VMT, and here EPA determined that no offsetting TCMs were required

given SCAQMD’s demonstration that aggregate motor vehicle emissions, taking

into account growth in VMT as well as motor-vehicle related controls, would

decrease each year through the attainment year.  PER 005 and 017.  EPA has long

interpreted this provision to require offsetting TCMs only where VMT growth

results in aggregate motor vehicle emissions increases, thus requiring States to

conduct a detailed factual analysis of whether aggregate motor vehicle emissions

are increasing, even in the face of a myriad of control measures, due to that VMT

increase.  See RER 045–46.  Because the statute is ambiguous, the only question

under Chevron step two is whether EPA’s interpretation is “based on a permissible

construction of the statute.”  Chevron, 467 U.S. at 843.
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First, EPA’s long-established and consistent application of this

interpretation is entitled to especially great deference under Chevron.  Barnhart v.

Walton, 535 U.S. 212, 220 (2002) (“[T]his Court will normally accord particular

deference to an agency interpretation of longstanding duration.”) (internal

quotation omitted).  EPA has applied this interpretation, even in response to

adverse comments, in many rulemakings since the enactment of the 1990

amendments to the Act that added the TCM offset provision.  See, e.g., 60 Fed.

Reg. 48,896, 48,898 (Sept. 21, 1995) (final approval of Illinois’ SIP); 62 Fed. Reg.

23,410, 23,417 (Apr. 30, 1997) and 62 Fed. Reg. 35,100 (Jun. 30, 1997) (proposed

and final approval of New Jersey’s SIP); 66 Fed. Reg. 57,247, 57,248–49 (Nov.

14, 2001) (final approval of Texas’ SIP).          

Second, EPA’s interpretation is consistent with the purposes of the Act, and

is reasonable in context of the statutory scheme as a whole, as shown by the

Agency’s explanation in the General Preamble and numerous rulemaking actions. 

The TCM offset requirement aims to prevent growth in motor vehicle emissions

from outweighing emission reduction benefits obtained through other provisions

of the CAA.   

The TCM offset provision is simply one of many provisions in the Act

aimed at attaining the ozone NAAQS.  In context of the “intricate planning
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requirements Congress established in title I to bring areas towards attainment of

the ozone standard,” RER 045, EPA’s approach of viewing the TCM offset

requirement in light of other emissions reductions measures is reasonable because

it recognizes that the Act’s various provisions work in tandem to attain the

NAAQS.  This interpretation is not “toothless,” Pet. Br. at 55, for it ensures that

when growth in VMT is projected to cause an upturn in aggregate motor vehicle

emissions that jeopardizes the emissions reductions achieved by other motor

vehicle control measures, the State must offset the increase with TCMs as

specified by the Act. 

Petitioners claim that EPA’s interpretation gives effect only to the second

clause of section 182(d)(1)(A) (i.e., adopting TCMs to attain motor vehicle

emissions reductions as necessary to comply with periodic emissions reduction

requirements) and ignores the first (i.e., adopting TCMs to offset growth in

emissions from growth in VMT).  Pet. Br. at 53–54.  While this second clause also

refers to reductions in motor vehicle emissions, it too does not specify a baseline

and may well require more or fewer TCMs, on a different implementation

schedule, than would be necessary to meet the year-over-year reductions in

aggregate motor vehicle emissions required under EPA’s interpretation of the first

clause (i.e., the TCM offset provision) of section 182(d)(1)(A). Thus, EPA’s
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Petitioners rely heavily on the House Committee Report (“The baseline for/13

determining whether there has been growth in emissions ... is the level of vehicle
emissions that would occur if VMT held constant in the area,” 2 Legis. Hist. at
3266–67 [ADD 124], in support of their alternative interpretation of section
182(d)(1)(A).  However, as set forth in the Chafee-Baucus Statement of Senate
Managers, the Senate view, rather than the House view, of the relevant required
transportation controls was the one ultimately enacted.  1 Legis. Hist. at 883
(“With respect to transportation controls in severe and extreme areas (new section
182(d)(1) of the Clean Air Act), the House recedes to the Senate . . . .”) [ADD
111].  Thus, the House Committee Report’s gloss on the applicable baseline for
implementing the TCM offset provision holds little weight in determining
congressional intent.
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interpretation does not, as Petitioners argue, “ascribe the two clauses of section

182(d)(1)(A) with the same meaning.”  Id.   

Third, while snippets of legislative history may be read, in isolation, to

support Petitioners’ contrary interpretation, reliance on that legislative history

  Moreover, asalone is not sufficient to bar EPA’s interpretation as unreasonable. /13

EPA has explained, applying as the “baseline for whether there has been growth in

emissions due to increased VMT [...] the level of vehicle emissions that would

occur if VMT held constant in the area,” 2 Legis. Hist. at 3266 [ADD 124],

“would have drastic implications for many of the areas subject to the provision,”

RER 045.  In cities where VMT is growing at high rates, such as Los Angeles,

draconian TCMs like mandatory no-drive-day restrictions would have to be

imposed to fully offset increased VMT rates, even while ignoring beneficial

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 70 of 77



59

impacts of vehicle tailpipe and alternative fuel controls that result in an actual

absence of “growth in” motor vehicle emissions.  Id.  

Petitioners’ citation to other legislative history – a statement by

Representative Manton on the Conference Report, excerpts from the Senate

Committee Report and the Conference Report, and a statement from Senator

Lieberman discussing the Senate bill – are similarly unavailing because they shed

no light on what baseline to use for determining whether, and to what extent, there

will be growth in emissions due to growth in VMT. 

Petitioners’ reliance on the statement of Representative Manton in the

House debate on the Conference Report that “the specific provisions [are] to offset

growth in vehicle miles traveled,” 1 Legis. Hist. at 1304 [ADD 117], and on the

Senate Committee Report’s reading of the Senate bill to “offset growth in vehicle

miles traveled,” 5 Legis. Hist. at 8384 [ADD 134], actually undermines

Petitioners’ interpretation, as neither of those statements accurately captures what

the statutory language addressed – a “growth in emissions from” the separate

growth in VMT.  EPA does not believe it would be reasonable to read the “growth

in emissions from” phrase out of the Act based on such minimal, short-hand, and

inaccurate descriptions of section 182(d)(1)(A) in the legislative history.  Viewed

in the fuller context in which it was made, Representative Manton’s statement was
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clearly focused on the requirement that States avoid TCMs that simply “relocate

emissions and congestion,” 1 Legis. Hist. at 1304 [ADD 117], not on what

baseline States must use to comply with the TCM offset requirement.  

Similarly, the observations presented by Senator Baucus in the Clean Air

Conference Report, 1 Legis. Hist. at 1006–07 [ADD 113–114], and Senator

Lieberman in discussing the Senate bill, 4 Legis. Hist. at 4878 [ADD 129], in no

way purport to interpret the precise meaning of “any growth in emissions from

growth in” VMT, and therefore do nothing to rebut EPA’s interpretation.  Senator

Lieberman’s statement merely reflects his expectation that, under the Senate bill,

“it may become necessary to implement transportation control measures to reduce

our reliance on the automobile,” 4 Legis. Hist. at 4878 [ADD 129] (emphasis

added), in addition to strict controls on emissions from motor vehicles.  Under the

petitioners’ interpretation of the TCM offset requirement, TCMs would

necessarily be required to offset VMT given the well-known inexorable increases

in VMT throughout the country.  See, e.g., PER 161. 

Later in the same statement, Senator Lieberman states: “Our legislation . . .

would also encourage severely polluted regions to adopt transportation controls,

though the decision as to what controls to implement would be left up to the

States.  Our bill does not impose any requirement for taxes, rationing, or tolls.”  4
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Petitioners challenge EPA’s assertion that Petitioners’ interpretation of the TCM/14

offset requirement would result in States having to impose “draconian” TCMs,
citing the initial inclusion of “several modest but effective TCMs” in the 2003
South Coast AQMP, Pet. Br. at 55, yet they make no showing that the TCMs
initially included in the 2003 South Coast AQMP would have even come close to
offsetting the increase in VMT from the base year.  To put in perspective the
burden on States under Petitioners’ interpretation, one need only examine a few
pages of the 2003 South Coast AQMP to see that the emissions reductions
expected from the TCMs included in the plan would fall far short of the total
emissions reduction needed to offset the increase in VMT.  First, the 2003 South
Coast AQMP shows that the plan is based on a forecast of a 31% increase in VMT
from 1997 to 2010.  PER 161.  In 2010, motor vehicle emissions are projected in
the plan to be 210 tons per day of VOC.  PER 164 (Table 3-4B).  Under
Petitioners’ interpretation, TCMs by the State would be required to offset
emissions equal to 31% of motor vehicle emissions in 2010, or approximately 50
tons per day of VOC [i.e., 210 minus (210 divided by 1.31, or 160) = 50].  In
contrast, the 2003 South Coast AQMP expected the TCMs included in the plan to
achieve only 5 tons per day of VOC reduction by 2010 – an order of magnitude
less than necessary to fully offset the increase in VMT.  See PER 179.
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Legis. Hist. at 4879 [ADD 130].  These are precisely the types of TCMs that States

would have to resort to if Petitioners’ interpretation of the VMT offset requirement

      were to be given effect. /14

The Court should uphold EPA’s approval of SCAQMD’s demonstration,

based on EPA’s reasonable interpretation of 42 U.S.C. § 7511a(d)(1)(A).

CONCLUSION

For the reasons set forth above, EPA respectfully requests that the Court

deny the petitions.
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STATEMENT OF RELATED CASES

In El Comité para el Bienestar de Earlimart, et al. v. EPA, et al., No. 08-

74340 (9th Cir.), Petitioners Association of Irritated Residents and other groups

attempt to challenge EPA’s 1997 approval of the 1994 California Ozone State

Implementation Plan.  On June 30, 2009, this Court denied Petitioners’ motion to

consolidate No. 08-74340 with these Petitions (Nos. 09-71383 and 09-71404), but

ordered that all three Petitions be calendared together for oral argument.  On

October 19, 2009, the Court reset the briefing schedule in No. 08-74340 as

follows: the administrative record shall be filed by January 21, 2010; Petitioners

shall file an opening brief on March 22, 2010; Respondents shall file an answering

brief on or before May 21, 2010; Petitioners may file an optional reply on or

before June 21, 2010. 

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 75 of 77



64

CERTIFICATE OF COMPLIANCE WITH WORD LIMIT

I certify that this brief complies with the type-volume limitation of Federal

Rule of Appellate Procedure 32(a)(7)(B).  This brief is proportionally spaced, has

a 14-point typeface, and contains 13,845 words, as counted by Corel WordPerfect

X3, excluding the portions of the brief exempted by Fed. R. App. P.

32(a)(7)(B)(iii).

/s/Austin D. Saylor      
AUSTIN D. SAYLOR
Trial Attorney
U.S. Department of Justice
Environment & Natural Res. Div.
Environmental Defense Section
P.O. Box 23986
Washington, D.C.  20026-3986
(202) 514-1880

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 76 of 77



CERTIFICATE OF SERVICE

I hereby certify that I electronically filed the foregoing BRIEF FOR

RESPONDENTS, and a Statutory and Regulatory Addendum, with the Clerk of

Court for the United States Court of Appeals for the Ninth Circuit by using the

appellate CM/ECF system on November 4, 2009.  

I certify that all participants in the case are registered CM/ECF users and

that service will be accomplished by the appellate CM/ECF system. 

/s/Austin D. Saylor      
AUSTIN D. SAYLOR
Trial Attorney
U.S. Department of Justice
Environment & Natural Res. Div.
Environmental Defense Section
P.O. Box 23986
Washington, D.C.  20026-3986
(202) 514-1880

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-1     Page: 77 of 77



 ADDENDUM

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 1 of 139



TABLE OF CONTENTS

FEDERAL STATUTES

Administrative Procedure Act (“APA”), 5 U.S.C. §§ 551–706

Section 706, 5 U.S.C. § 706 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-001

Clean Air Act (“CAA”), 42 U.S.C. §§ 7401–7671q: 

Section 101, 42 U.S.C. § 7401 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-002

Section 107, 42 U.S.C. § 7407 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-004

Section 108, 42 U.S.C. § 7408 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-011

Section 110, 42 U.S.C. § 7410 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-016

Section 113, 42 U.S.C. § 7413 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-030

Section 172, 42 U.S.C. § 7502 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-040

Section 176, 42 U.S.C. § 7506 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-044

Section 179, 42 U.S.C. § 7509 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-053

Section 181, 42 U.S.C. § 7511 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-057

Section 182, 42 U.S.C. § 7511a . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-061

Section 307, 42 U.S.C. § 7607 . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-081

FEDERAL REGULATIONS

40 C.F.R. § 52.31 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-089

40 C.F.R. § 93.101 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-096

40 C.F.R. § 93.118 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-101

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 2 of 139



LEGISLATIVE HISTORY

S. Prt. 103-38, Vol. I . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-106

S. Prt. 103-38, Vol. II . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-118

S. Prt. 103-38, Vol. IV . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-126

S. Prt. 103-38, Vol. V . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . ADD-131

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 3 of 139



Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 4 of 139



Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 5. Government Organization and Employees (Refs & Annos)

Part I. The Agencies Generally
Chapter 7. Judicial Review (Refs & Annos)

§ 706. Scope of review

To the extent necessary to decision and when presented, the reviewing court shall decide all relevant questions
of law, interpret constitutional and statutory provisions, and determine the meaning or applicability of the terms
of an agency action. The reviewing court shall--

(1) compel agency action unlawfully withheld or unreasonably delayed; and

(2) hold unlawful and set aside agency action, findings, and conclusions found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right;

(D) without observance of procedure required by law;

(E) unsupported by substantial evidence in a case subject to sections 556 and 557 of this title or otherwise
reviewed on the record of an agency hearing provided by statute; or

(F) unwarranted by the facts to the extent that the facts are subject to trial de novo by the reviewing court.

In making the foregoing determinations, the court shall review the whole record or those parts of it cited by a
party, and due account shall be taken of the rule of prejudicial error.

CREDIT(S)

(Pub.L. 89-554, Sept. 6, 1966, 80 Stat. 393.)

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT

5 U.S.C.A. § 706 Page 1

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-001

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 5 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=lk%285USCAD%29+lk%285USCAR%29+lk%285USCAI7R%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=PRT%28002007048%29+%26+BEG-DATE%28%3C%3D11%2F02%2F2009%29+%26+END-DATE%28%3E%3D11%2F02%2F2009%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Part+I&JL=2&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=PRT%28002007709%29+%26+BEG-DATE%28%3C%3D11%2F02%2F2009%29+%26+END-DATE%28%3E%3D11%2F02%2F2009%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29&FindType=l&JH=+Chapter+7&JL=2&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=USCA&DocName=lk%285USCAD%29+lk%285USCAR%29+lk%285USCAI7R%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS556&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS557&FindType=Y


Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)
§ 7401. Congressional findings and declaration of purpose

(a) Findings

The Congress finds--

(1) that the predominant part of the Nation's population is located in its rapidly expanding metropolitan and
other urban areas, which generally cross the boundary lines of local jurisdictions and often extend into two or
more States;

(2) that the growth in the amount and complexity of air pollution brought about by urbanization, industrial de-
velopment, and the increasing use of motor vehicles, has resulted in mounting dangers to the public health and
welfare, including injury to agricultural crops and livestock, damage to and the deterioration of property, and
hazards to air and ground transportation;

(3) that air pollution prevention (that is, the reduction or elimination, through any measures, of the amount of
pollutants produced or created at the source) and air pollution control at its source is the primary responsibility
of States and local governments; and

(4) that Federal financial assistance and leadership is essential for the development of cooperative Federal,
State, regional, and local programs to prevent and control air pollution.

(b) Declaration

The purposes of this subchapter are--

(1) to protect and enhance the quality of the Nation's air resources so as to promote the public health and wel-
fare and the productive capacity of its population;

(2) to initiate and accelerate a national research and development program to achieve the prevention and con-

42 U.S.C.A. § 7401 Page 1
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trol of air pollution;

(3) to provide technical and financial assistance to State and local governments in connection with the devel-
opment and execution of their air pollution prevention and control programs; and

(4) to encourage and assist the development and operation of regional air pollution prevention and control pro-
grams.

(c) Pollution prevention

A primary goal of this chapter is to encourage or otherwise promote reasonable Federal, State, and local govern-
mental actions, consistent with the provisions of this chapter, for pollution prevention.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 101, formerly § 1, as added Dec. 17, 1963, Pub.L. 88-206, § 1, 77 Stat. 392, and
renumbered § 101 and amended Oct. 20, 1965, Pub.L. 89-272, Title I, § 101(2), (3), 79 Stat. 992; Nov. 21, 1967,
Pub.L. 90-148, § 2, 81 Stat. 485; Nov. 15, 1990, Pub.L. 101-549, Title I, § 108(k), 104 Stat. 2468.)

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective: January 23, 2004

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)
§ 7407. Air quality control regions

(a) Responsibility of each State for air quality; submission of implementation plan

Each State shall have the primary responsibility for assuring air quality within the entire geographic area com-
prising such State by submitting an implementation plan for such State which will specify the manner in which
national primary and secondary ambient air quality standards will be achieved and maintained within each air
quality control region in such State.

(b) Designated regions

For purposes of developing and carrying out implementation plans under section 7410 of this title--

(1) an air quality control region designated under this section before December 31, 1970, or a region desig-
nated after such date under subsection (c) of this section, shall be an air quality control region; and

(2) the portion of such State which is not part of any such designated region shall be an air quality control re-
gion, but such portion may be subdivided by the State into two or more air quality control regions with the ap-
proval of the Administrator.

(c) Authority of Administrator to designate regions; notification of Governors of affected States

The Administrator shall, within 90 days after December 31, 1970, after consultation with appropriate State and
local authorities, designate as an air quality control region any interstate area or major intrastate area which he
deems necessary or appropriate for the attainment and maintenance of ambient air quality standards. The Ad-
ministrator shall immediately notify the Governors of the affected States of any designation made under this
subsection.

(d) Designations

(1) Designations generally

42 U.S.C.A. § 7407 Page 1
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(A) Submission by Governors of initial designations following promulgation of new or revised standards

By such date as the Administrator may reasonably require, but not later than 1 year after promulgation of a
new or revised national ambient air quality standard for any pollutant under section 7409 of this title, the
Governor of each State shall (and at any other time the Governor of a State deems appropriate the Governor
may) submit to the Administrator a list of all areas (or portions thereof) in the State, designating as--

(i) nonattainment, any area that does not meet (or that contributes to ambient air quality in a nearby area
that does not meet) the national primary or secondary ambient air quality standard for the pollutant,

(ii) attainment, any area (other than an area identified in clause (i)) that meets the national primary or sec-
ondary ambient air quality standard for the pollutant, or

(iii) unclassifiable, any area that cannot be classified on the basis of available information as meeting or
not meeting the national primary or secondary ambient air quality standard for the pollutant.

The Administrator may not require the Governor to submit the required list sooner than 120 days after
promulgating a new or revised national ambient air quality standard.

(B) Promulgation by EPA of designations

(i) Upon promulgation or revision of a national ambient air quality standard, the Administrator shall pro-
mulgate the designations of all areas (or portions thereof) submitted under subparagraph (A) as expedi-
tiously as practicable, but in no case later than 2 years from the date of promulgation of the new or revised
national ambient air quality standard. Such period may be extended for up to one year in the event the Ad-
ministrator has insufficient information to promulgate the designations.

(ii) In making the promulgations required under clause (i), the Administrator may make such modifications
as the Administrator deems necessary to the designations of the areas (or portions thereof) submitted under
subparagraph (A) (including to the boundaries of such areas or portions thereof). Whenever the Administrat-
or intends to make a modification, the Administrator shall notify the State and provide such State with an
opportunity to demonstrate why any proposed modification is inappropriate. The Administrator shall give
such notification no later than 120 days before the date the Administrator promulgates the designation, in-
cluding any modification thereto. If the Governor fails to submit the list in whole or in part, as required un-
der subparagraph (A), the Administrator shall promulgate the designation that the Administrator deems ap-
propriate for any area (or portion thereof) not designated by the State.

(iii) If the Governor of any State, on the Governor's own motion, under subparagraph (A), submits a list of
areas (or portions thereof) in the State designated as nonattainment, attainment, or unclassifiable, the Ad-
ministrator shall act on such designations in accordance with the procedures under paragraph (3) (relating to
redesignation).
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(iv) A designation for an area (or portion thereof) made pursuant to this subsection shall remain in effect un-
til the area (or portion thereof) is redesignated pursuant to paragraph (3) or (4).

(C) Designations by operation of law

(i) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(A), (B), or
(C) of this subsection (as in effect immediately before November 15, 1990) is designated, by operation of
law, as a nonattainment area for such pollutant within the meaning of subparagraph (A)(i).

(ii) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(E) (as in ef-
fect immediately before November 15, 1990) is designated by operation of law, as an attainment area for
such pollutant within the meaning of subparagraph (A)(ii).

(iii) Any area designated with respect to any air pollutant under the provisions of paragraph (1)(D) (as in ef-
fect immediately before November 15, 1990) is designated, by operation of law, as an unclassifiable area for
such pollutant within the meaning of subparagraph (A)(iii).

(2) Publication of designations and redesignations

(A) The Administrator shall publish a notice in the Federal Register promulgating any designation under para-
graph (1) or (5), or announcing any designation under paragraph (4), or promulgating any redesignation under
paragraph (3).

(B) Promulgation or announcement of a designation under paragraph (1), (4) or (5) shall not be subject to the
provisions of sections 553 through 557 of Title 5 (relating to notice and comment), except nothing herein shall
be construed as precluding such public notice and comment whenever possible.

(3) Redesignation

(A) Subject to the requirements of subparagraph (E), and on the basis of air quality data, planning and control
considerations, or any other air quality-related considerations the Administrator deems appropriate, the Ad-
ministrator may at any time notify the Governor of any State that available information indicates that the des-
ignation of any area or portion of an area within the State or interstate area should be revised. In issuing such
notification, which shall be public, to the Governor, the Administrator shall provide such information as the
Administrator may have available explaining the basis for the notice.

(B) No later than 120 days after receiving a notification under subparagraph (A), the Governor shall submit to
the Administrator such redesignation, if any, of the appropriate area (or areas) or portion thereof within the
State or interstate area, as the Governor considers appropriate.

(C) No later than 120 days after the date described in subparagraph (B) (or paragraph (1)(B)(iii)), the Admin-
istrator shall promulgate the redesignation, if any, of the area or portion thereof, submitted by the Governor in
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accordance with subparagraph (B), making such modifications as the Administrator may deem necessary, in
the same manner and under the same procedure as is applicable under clause (ii) of paragraph (1)(B), except
that the phrase “60 days” shall be substituted for the phrase “120 days” in that clause. If the Governor does not
submit, in accordance with subparagraph (B), a redesignation for an area (or portion thereof) identified by the
Administrator under subparagraph (A), the Administrator shall promulgate such redesignation, if any, that the
Administrator deems appropriate.

(D) The Governor of any State may, on the Governor's own motion, submit to the Administrator a revised des-
ignation of any area or portion thereof within the State. Within 18 months of receipt of a complete State redes-
ignation submittal, the Administrator shall approve or deny such redesignation. The submission of a redesig-
nation by a Governor shall not affect the effectiveness or enforceability of the applicable implementation plan
for the State.

(E) The Administrator may not promulgate a redesignation of a nonattainment area (or portion thereof) to at-
tainment unless--

(i) the Administrator determines that the area has attained the national ambient air quality standard;

(ii) the Administrator has fully approved the applicable implementation plan for the area under section
7410(k) of this title;

(iii) the Administrator determines that the improvement in air quality is due to permanent and enforceable
reductions in emissions resulting from implementation of the applicable implementation plan and applicable
Federal air pollutant control regulations and other permanent and enforceable reductions;

(iv) the Administrator has fully approved a maintenance plan for the area as meeting the requirements of
section 7505a of this title; and

(v) the State containing such area has met all requirements applicable to the area under section 7410 of this
title and part D of this subchapter.

(F) The Administrator shall not promulgate any redesignation of any area (or portion thereof) from nonattain-
ment to unclassifiable.

(4) Nonattainment designations for ozone, carbon monoxide and particulate matter (PM-10)

(A) Ozone and carbon monoxide

(i) Within 120 days after November 15, 1990, each Governor of each State shall submit to the Administrator
a list that designates, affirms or reaffirms the designation of, or redesignates (as the case may be), all areas
(or portions thereof) of the Governor's State as attainment, nonattainment, or unclassifiable with respect to
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the national ambient air quality standards for ozone and carbon monoxide.

(ii) No later than 120 days after the date the Governor is required to submit the list of areas (or portions
thereof) required under clause (i) of this subparagraph, the Administrator shall promulgate such designa-
tions, making such modifications as the Administrator may deem necessary, in the same manner, and under
the same procedure, as is applicable under clause (ii) of paragraph (1)(B), except that the phrase “60 days”
shall be substituted for the phrase “120 days” in that clause. If the Governor does not submit, in accordance
with clause (i) of this subparagraph, a designation for an area (or portion thereof), the Administrator shall
promulgate the designation that the Administrator deems appropriate.

(iii) No nonattainment area may be redesignated as an attainment area under this subparagraph.

(iv) Notwithstanding paragraph (1)(C)(ii) of this subsection, if an ozone or carbon monoxide nonattainment
area located within a metropolitan statistical area or consolidated metropolitan statistical area (as estab-
lished by the Bureau of the Census) is classified under part D of this subchapter as a Serious, Severe, or Ex-
treme Area, the boundaries of such area are hereby revised (on the date 45 days after such classification) by
operation of law to include the entire metropolitan statistical area or consolidated metropolitan statistical
area, as the case may be, unless within such 45-day period the Governor (in consultation with State and loc-
al air pollution control agencies) notifies the Administrator that additional time is necessary to evaluate the
application of clause (v). Whenever a Governor has submitted such a notice to the Administrator, such
boundary revision shall occur on the later of the date 8 months after such classification or 14 months after
November 15, 1990, unless the Governor makes the finding referred to in clause (v), and the Administrator
concurs in such finding, within such period. Except as otherwise provided in this paragraph, a boundary re-
vision under this clause or clause (v) shall apply for purposes of any State implementation plan revision re-
quired to be submitted after November 15, 1990.

(v) Whenever the Governor of a State has submitted a notice under clause (iv), the Governor, in consultation
with State and local air pollution control agencies, shall undertake a study to evaluate whether the entire
metropolitan statistical area or consolidated metropolitan statistical area should be included within the non-
attainment area. Whenever a Governor finds and demonstrates to the satisfaction of the Administrator, and
the Administrator concurs in such finding, that with respect to a portion of a metropolitan statistical area or
consolidated metropolitan statistical area, sources in the portion do not contribute significantly to violation
of the national ambient air quality standard, the Administrator shall approve the Governor's request to ex-
clude such portion from the nonattainment area. In making such finding, the Governor and the Administrat-
or shall consider factors such as population density, traffic congestion, commercial development, industrial
development, meteorological conditions, and pollution transport.

(B) PM-10 designations

By operation of law, until redesignation by the Administrator pursuant to paragraph (3)--

(i) each area identified in 52 Federal Register 29383 (Aug. 7, 1987) as a Group I area (except to the extent
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that such identification was modified by the Administrator before November 15, 1990) is designated non-
attainment for PM-10;

(ii) any area containing a site for which air quality monitoring data show a violation of the national ambi-
ent air quality standard for PM-10 before January 1, 1989 (as determined under part 50, appendix K of
title 40 of the Code of Federal Regulations) is hereby designated nonattainment for PM-10; and

(iii) each area not described in clause (i) or (ii) is hereby designated unclassifiable for PM-10.

Any designation for particulate matter (measured in terms of total suspended particulates) that the Ad-
ministrator promulgated pursuant to this subsection (as in effect immediately before November 15,
1990) shall remain in effect for purposes of implementing the maximum allowable increases in concen-
trations of particulate matter (measured in terms of total suspended particulates) pursuant to section
7473(b) of this title, until the Administrator determines that such designation is no longer necessary for
that purpose.

(5) Designations for lead

The Administrator may, in the Administrator's discretion at any time the Administrator deems appropriate, re-
quire a State to designate areas (or portions thereof) with respect to the national ambient air quality standard
for lead in effect as of November 15, 1990, in accordance with the procedures under subparagraphs (A) and
(B) of paragraph (1), except that in applying subparagraph (B)(i) of paragraph (1) the phrase “2 years from the
date of promulgation of the new or revised national ambient air quality standard” shall be replaced by the
phrase “1 year from the date the Administrator notifies the State of the requirement to designate areas with re-
spect to the standard for lead”.

(6) Designations

(A) Submission

Notwithstanding any other provision of law, not later than February 15, 2004, the Governor of each State
shall submit designations referred to in paragraph (1) for the July 1997 PM2.5 national ambient air quality
standards for each area within the State, based on air quality monitoring data collected in accordance with
any applicable Federal reference methods for the relevant areas.

(B) Promulgation

Notwithstanding any other provision of law, not later than December 31, 2004, the Administrator shall, con-
sistent with paragraph (1), promulgate the designations referred to in subparagraph (A) for each area of each
State for the July 1997 PM2.5 national ambient air quality standards.

(7) Implementation plan for regional haze
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(A) In general

Notwithstanding any other provision of law, not later than 3 years after the date on which the Administrator
promulgates the designations referred to in paragraph (6)(B) for a State, the State shall submit, for the entire
State, the State implementation plan revisions to meet the requirements promulgated by the Administrator
under section 7492(e)(1) of this title (referred to in this paragraph as “regional haze requirements”).

(B) No preclusion of other provisions

Nothing in this paragraph precludes the implementation of the agreements and recommendations stemming
from the Grand Canyon Visibility Transport Commission Report dated June 1996, including the submission
of State implementation plan revisions by the States of Arizona, California, Colorado, Idaho, Nevada, New
Mexico, Oregon, Utah, or Wyoming by December 31, 2003, for implementation of regional haze require-
ments applicable to those States.

(e) Redesignation of air quality control regions

(1) Except as otherwise provided in paragraph (2), the Governor of each State is authorized, with the approval of
the Administrator, to redesignate from time to time the air quality control regions within such State for purposes
of efficient and effective air quality management. Upon such redesignation, the list under subsection (d) of this
section shall be modified accordingly.

(2) In the case of an air quality control region in a State, or part of such region, which the Administrator finds
may significantly affect air pollution concentrations in another State, the Governor of the State in which such re-
gion, or part of a region, is located may redesignate from time to time the boundaries of so much of such air
quality control region as is located within such State only with the approval of the Administrator and with the
consent of all Governors of all States which the Administrator determines may be significantly affected.

(3) No compliance date extension granted under section 7413(d)(5) of this title (relating to coal conversion)
shall cease to be effective by reason of the regional limitation provided in section 7413(d)(5) of this title if the
violation of such limitation is due solely to a redesignation of a region under this subsection.
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Effective: November 10, 1998

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)
§ 7408. Air quality criteria and control techniques

(a) Air pollutant list; publication and revision by Administrator; issuance of air quality criteria for air pollutants

(1) For the purpose of establishing national primary and secondary ambient air quality standards, the Adminis-
trator shall within 30 days after December 31, 1970, publish, and shall from time to time thereafter revise, a list
which includes each air pollutant--

(A) emissions of which, in his judgment, cause or contribute to air pollution which may reasonably be anticip-
ated to endanger public health or welfare;

(B) the presence of which in the ambient air results from numerous or diverse mobile or stationary sources;
and

(C) for which air quality criteria had not been issued before December 31, 1970, but for which he plans to is-
sue air quality criteria under this section.

(2) The Administrator shall issue air quality criteria for an air pollutant within 12 months after he has included
such pollutant in a list under paragraph (1). Air quality criteria for an air pollutant shall accurately reflect the
latest scientific knowledge useful in indicating the kind and extent of all identifiable effects on public health or
welfare which may be expected from the presence of such pollutant in the ambient air, in varying quantities. The
criteria for an air pollutant, to the extent practicable, shall include information on--

(A) those variable factors (including atmospheric conditions) which of themselves or in combination with oth-
er factors may alter the effects on public health or welfare of such air pollutant;

(B) the types of air pollutants which, when present in the atmosphere, may interact with such pollutant to pro-
duce an adverse effect on public health or welfare; and

(C) any known or anticipated adverse effects on welfare.
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(b) Issuance by Administrator of information on air pollution control techniques; standing consulting commit-
tees for air pollutants; establishment; membership

(1) Simultaneously with the issuance of criteria under subsection (a) of this section, the Administrator shall,
after consultation with appropriate advisory committees and Federal departments and agencies, issue to the
States and appropriate air pollution control agencies information on air pollution control techniques, which in-
formation shall include data relating to the cost of installation and operation, energy requirements, emission re-
duction benefits, and environmental impact of the emission control technology. Such information shall include
such data as are available on available technology and alternative methods of prevention and control of air pollu-
tion. Such information shall also include data on alternative fuels, processes, and operating methods which will
result in elimination or significant reduction of emissions.

(2) In order to assist in the development of information on pollution control techniques, the Administrator may
establish a standing consulting committee for each air pollutant included in a list published pursuant to subsec-
tion (a)(1) of this section, which shall be comprised of technically qualified individuals representative of State
and local governments, industry, and the academic community. Each such committee shall submit, as appropri-
ate, to the Administrator information related to that required by paragraph (1).

(c) Review, modification, and reissuance of criteria or information

The Administrator shall from time to time review, and, as appropriate, modify, and reissue any criteria or in-
formation on control techniques issued pursuant to this section. Not later than six months after August 7, 1977,
the Administrator shall revise and reissue criteria relating to concentrations of NO2 over such period (not more
than three hours) as he deems appropriate. Such criteria shall include a discussion of nitric and nitrous acids, ni-
trites, nitrates, nitrosamines, and other carcinogenic and potentially carcinogenic derivatives of oxides of nitro-
gen.

(d) Publication in Federal Register; availability of copies for general public

The issuance of air quality criteria and information on air pollution control techniques shall be announced in the
Federal Register and copies shall be made available to the general public.

(e) Transportation planning and guidelines

The Administrator shall, after consultation with the Secretary of Transportation, and after providing public no-
tice and opportunity for comment, and with State and local officials, within nine months after November 15,
1990, and periodically thereafter as necessary to maintain a continuous transportation-air quality planning pro-
cess, update the June 1978 Transportation-Air Quality Planning Guidelines and publish guidance on the devel-
opment and implementation of transportation and other measures necessary to demonstrate and maintain attain-
ment of national ambient air quality standards. Such guidelines shall include information on--

(1) methods to identify and evaluate alternative planning and control activities;
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(2) methods of reviewing plans on a regular basis as conditions change or new information is presented;

(3) identification of funds and other resources necessary to implement the plan, including interagency agree-
ments on providing such funds and resources;

(4) methods to assure participation by the public in all phases of the planning process; and

(5) such other methods as the Administrator determines necessary to carry out a continuous planning process.

(f) Information regarding processes, procedures, and methods to reduce or control pollutants in transportation;
reduction of mobile source related pollutants; reduction of impact on public health

(1) The Administrator shall publish and make available to appropriate Federal, State, and local environmental
and transportation agencies not later than one year after November 15, 1990, and from time to time thereafter--

(A) information prepared, as appropriate, in consultation with the Secretary of Transportation, and after
providing public notice and opportunity for comment, regarding the formulation and emission reduction po-
tential of transportation control measures related to criteria pollutants and their precursors, including, but not
limited to--

(i) programs for improved public transit;

(ii) restriction of certain roads or lanes to, or construction of such roads or lanes for use by, passenger buses
or high occupancy vehicles;

(iii) employer-based transportation management plans, including incentives;

(iv) trip-reduction ordinances;

(v) traffic flow improvement programs that achieve emission reductions;

(vi) fringe and transportation corridor parking facilities serving multiple occupancy vehicle programs or
transit service;

(vii) programs to limit or restrict vehicle use in downtown areas or other areas of emission concentration
particularly during periods of peak use;

(viii) programs for the provision of all forms of high-occupancy, shared-ride services;
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(ix) programs to limit portions of road surfaces or certain sections of the metropolitan area to the use of non-
motorized vehicles or pedestrian use, both as to time and place;

(x) programs for secure bicycle storage facilities and other facilities, including bicycle lanes, for the con-
venience and protection of bicyclists, in both public and private areas;

(xi) programs to control extended idling of vehicles;

(xii) programs to reduce motor vehicle emissions, consistent with subchapter II of this chapter, which are
caused by extreme cold start conditions;

(xiii) employer-sponsored programs to permit flexible work schedules;

(xiv) programs and ordinances to facilitate non-automobile travel, provision and utilization of mass transit,
and to generally reduce the need for single-occupant vehicle travel, as part of transportation planning and
development efforts of a locality, including programs and ordinances applicable to new shopping centers,
special events, and other centers of vehicle activity;

(xv) programs for new construction and major reconstructions of paths, tracks or areas solely for the use by
pedestrian or other non-motorized means of transportation when economically feasible and in the public in-
terest. For purposes of this clause, the Administrator shall also consult with the Secretary of the Interior;
and

(xvi) program to encourage the voluntary removal from use and the marketplace of pre-1980 model year
light duty vehicles and pre-1980 model light duty trucks.

(B) information on additional methods or strategies that will contribute to the reduction of mobile source re-
lated pollutants during periods in which any primary ambient air quality standard will be exceeded and during
episodes for which an air pollution alert, warning, or emergency has been declared;

(C) information on other measures which may be employed to reduce the impact on public health or protect
the health of sensitive or susceptible individuals or groups; and

(D) information on the extent to which any process, procedure, or method to reduce or control such air pollut-
ant may cause an increase in the emissions or formation of any other pollutant.

(2) In publishing such information the Administrator shall also include an assessment of--

(A) the relative effectiveness of such processes, procedures, and methods;
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(B) the potential effect of such processes, procedures, and methods on transportation systems and the provi-
sion of transportation services; and

(C) the environmental, energy, and economic impact of such processes, procedures, and methods.

(g) Assessment of risks to ecosystems

The Administrator may assess the risks to ecosystems from exposure to criteria air pollutants (as identified by
the Administrator in the Administrator's sole discretion).

(h) RACT/BACT/LAER clearinghouse

The Administrator shall make information regarding emission control technology available to the States and to
the general public through a central database. Such information shall include all control technology information
received pursuant to State plan provisions requiring permits for sources, including operating permits for existing
sources.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 108, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1678, and amended
Aug. 7, 1977, Pub.L. 95-95, Title I, §§ 104, 105, Title IV, § 401(a), 91 Stat. 689, 790; Nov. 15, 1990, Pub.L.
101-549, Title I, §§ 108(a) to (c), (o), 111, 104 Stat. 2465, 2466, 2469, 2470; Nov. 10, 1998, Pub.L. 105-362,
Title XV, § 1501(b), 112 Stat. 3294.)

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)
§ 7410. State implementation plans for national primary and secondary ambient air quality

standards

(a) Adoption of plan by State; submission to Administrator; content of plan; revision; new sources; indirect
source review program; supplemental or intermittent control systems

(1) Each State shall, after reasonable notice and public hearings, adopt and submit to the Administrator, within 3
years (or such shorter period as the Administrator may prescribe) after the promulgation of a national primary
ambient air quality standard (or any revision thereof) under section 7409 of this title for any air pollutant, a plan
which provides for implementation, maintenance, and enforcement of such primary standard in each air quality
control region (or portion thereof) within such State. In addition, such State shall adopt and submit to the Ad-
ministrator (either as a part of a plan submitted under the preceding sentence or separately) within 3 years (or
such shorter period as the Administrator may prescribe) after the promulgation of a national ambient air quality
secondary standard (or revision thereof), a plan which provides for implementation, maintenance, and enforce-
ment of such secondary standard in each air quality control region (or portion thereof) within such State. Unless
a separate public hearing is provided, each State shall consider its plan implementing such secondary standard at
the hearing required by the first sentence of this paragraph.

(2) Each implementation plan submitted by a State under this chapter shall be adopted by the State after reason-
able notice and public hearing. Each such plan shall--

(A) include enforceable emission limitations and other control measures, means, or techniques (including eco-
nomic incentives such as fees, marketable permits, and auctions of emissions rights), as well as schedules and
timetables for compliance, as may be necessary or appropriate to meet the applicable requirements of this
chapter;

(B) provide for establishment and operation of appropriate devices, methods, systems, and procedures neces-
sary to--

(i) monitor, compile, and analyze data on ambient air quality, and
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(ii) upon request, make such data available to the Administrator;

(C) include a program to provide for the enforcement of the measures described in subparagraph (A), and reg-
ulation of the modification and construction of any stationary source within the areas covered by the plan as
necessary to assure that national ambient air quality standards are achieved, including a permit program as re-
quired in parts C and D of this subchapter;

(D) contain adequate provisions--

(i) prohibiting, consistent with the provisions of this subchapter, any source or other type of emissions activ-
ity within the State from emitting any air pollutant in amounts which will--

(I) contribute significantly to nonattainment in, or interfere with maintenance by, any other State with re-
spect to any such national primary or secondary ambient air quality standard, or

(II) interfere with measures required to be included in the applicable implementation plan for any other
State under part C of this subchapter to prevent significant deterioration of air quality or to protect visibil-
ity,

(ii) insuring compliance with the applicable requirements of sections 7426 and 7415 of this title (relating to
interstate and international pollution abatement);

(E) provide (i) necessary assurances that the State (or, except where the Administrator deems inappropriate,
the general purpose local government or governments, or a regional agency designated by the State or general
purpose local governments for such purpose) will have adequate personnel, funding, and authority under State
(and, as appropriate, local) law to carry out such implementation plan (and is not prohibited by any provision
of Federal or State law from carrying out such implementation plan or portion thereof), (ii) requirements that
the State comply with the requirements respecting State boards under section 7428 of this title, and (iii) neces-
sary assurances that, where the State has relied on a local or regional government, agency, or instrumentality
for the implementation of any plan provision, the State has responsibility for ensuring adequate implementa-
tion of such plan provision;

(F) require, as may be prescribed by the Administrator--

(i) the installation, maintenance, and replacement of equipment, and the implementation of other necessary
steps, by owners or operators of stationary sources to monitor emissions from such sources,

(ii) periodic reports on the nature and amounts of emissions and emissions-related data from such sources,
and
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(iii) correlation of such reports by the State agency with any emission limitations or standards established
pursuant to this chapter, which reports shall be available at reasonable times for public inspection;

(G) provide for authority comparable to that in section 7603 of this title and adequate contingency plans to
implement such authority;

(H) provide for revision of such plan--

(i) from time to time as may be necessary to take account of revisions of such national primary or secondary
ambient air quality standard or the availability of improved or more expeditious methods of attaining such
standard, and

(ii) except as provided in paragraph (3)(C), whenever the Administrator finds on the basis of information
available to the Administrator that the plan is substantially inadequate to attain the national ambient air
quality standard which it implements or to otherwise comply with any additional requirements established
under this chapter;

(I) in the case of a plan or plan revision for an area designated as a nonattainment area, meet the applicable re-
quirements of part D of this subchapter (relating to nonattainment areas);

(J) meet the applicable requirements of section 7421 of this title (relating to consultation), section 7427 of this
title (relating to public notification), and part C of this subchapter (relating to prevention of significant deteri-
oration of air quality and visibility protection);

(K) provide for--

(i) the performance of such air quality modeling as the Administrator may prescribe for the purpose of pre-
dicting the effect on ambient air quality of any emissions of any air pollutant for which the Administrator
has established a national ambient air quality standard, and

(ii) the submission, upon request, of data related to such air quality modeling to the Administrator;

(L) require the owner or operator of each major stationary source to pay to the permitting authority, as a con-
dition of any permit required under this chapter, a fee sufficient to cover--

(i) the reasonable costs of reviewing and acting upon any application for such a permit, and

(ii) if the owner or operator receives a permit for such source, the reasonable costs of implementing and en-
forcing the terms and conditions of any such permit (not including any court costs or other costs associated
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with any enforcement action),

until such fee requirement is superseded with respect to such sources by the Administrator's approval of a
fee program under subchapter V of this chapter; and

(M) provide for consultation and participation by local political subdivisions affected by the plan.

(3)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(1), Nov. 15, 1990, 104 Stat. 2409

(B) As soon as practicable, the Administrator shall, consistent with the purposes of this chapter and the Energy
Supply and Environmental Coordination Act of 1974 [15 U.S.C.A. § 791 et seq.], review each State's applicable
implementation plans and report to the State on whether such plans can be revised in relation to fuel burning sta-
tionary sources (or persons supplying fuel to such sources) without interfering with the attainment and mainten-
ance of any national ambient air quality standard within the period permitted in this section. If the Administrator
determines that any such plan can be revised, he shall notify the State that a plan revision may be submitted by
the State. Any plan revision which is submitted by the State shall, after public notice and opportunity for public
hearing, be approved by the Administrator if the revision relates only to fuel burning stationary sources (or per-
sons supplying fuel to such sources), and the plan as revised complies with paragraph (2) of this subsection. The
Administrator shall approve or disapprove any revision no later than three months after its submission.

(C) Neither the State, in the case of a plan (or portion thereof) approved under this subsection, nor the Adminis-
trator, in the case of a plan (or portion thereof) promulgated under subsection (c) of this section, shall be re-
quired to revise an applicable implementation plan because one or more exemptions under section 7418 of this
title (relating to Federal facilities), enforcement orders under section 7413(d) of this title, suspensions under sub-
section (f) or (g) of this section (relating to temporary energy or economic authority), orders under section 7419
of this title (relating to primary nonferrous smelters), or extensions of compliance in decrees entered under sec-
tion 7413(e) of this title (relating to iron- and steel-producing operations) have been granted, if such plan would
have met the requirements of this section if no such exemptions, orders, or extensions had been granted.

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(2), Nov. 15, 1990, 104 Stat. 2409

(5)(A)(i) Any State may include in a State implementation plan, but the Administrator may not require as a con-
dition of approval of such plan under this section, any indirect source review program. The Administrator may
approve and enforce, as part of an applicable implementation plan, an indirect source review program which the
State chooses to adopt and submit as part of its plan.

(ii) Except as provided in subparagraph (B), no plan promulgated by the Administrator shall include any indirect
source review program for any air quality control region, or portion thereof.

(iii) Any State may revise an applicable implementation plan approved under this subsection to suspend or re-
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voke any such program included in such plan, provided that such plan meets the requirements of this section.

(B) The Administrator shall have the authority to promulgate, implement and enforce regulations under subsec-
tion (c) of this section respecting indirect source review programs which apply only to federally assisted high-
ways, airports, and other major federally assisted indirect sources and federally owned or operated indirect
sources.

(C) For purposes of this paragraph, the term “indirect source” means a facility, building, structure, installation,
real property, road, or highway which attracts, or may attract, mobile sources of pollution. Such term includes
parking lots, parking garages, and other facilities subject to any measure for management of parking supply
(within the meaning of subsection (c)(2)(D)(ii) of this section), including regulation of existing off-street park-
ing but such term does not include new or existing on-street parking. Direct emissions sources or facilities at,
within, or associated with, any indirect source shall not be deemed indirect sources for the purpose of this para-
graph.

(D) For purposes of this paragraph the term “indirect source review program” means the facility-by-facility re-
view of indirect sources of air pollution, including such measures as are necessary to assure, or assist in assur-
ing, that a new or modified indirect source will not attract mobile sources of air pollution, the emissions from
which would cause or contribute to air pollution concentrations--

(i) exceeding any national primary ambient air quality standard for a mobile source-related air pollutant after
the primary standard attainment date, or

(ii) preventing maintenance of any such standard after such date.

(E) For purposes of this paragraph and paragraph (2)(B), the term “transportation control measure” does not in-
clude any measure which is an “indirect source review program”.

(6) No State plan shall be treated as meeting the requirements of this section unless such plan provides that in
the case of any source which uses a supplemental, or intermittent control system for purposes of meeting the re-
quirements of an order under section 7413(d) of this title or section 7419 of this title (relating to primary nonfer-
rous smelter orders), the owner or operator of such source may not temporarily reduce the pay of any employee
by reason of the use of such supplemental or intermittent or other dispersion dependent control system.

(b) Extension of period for submission of plans

The Administrator may, wherever he determines necessary, extend the period for submission of any plan or por-
tion thereof which implements a national secondary ambient air quality standard for a period not to exceed 18
months from the date otherwise required for submission of such plan.

(c) Preparation and publication by Administrator of proposed regulations setting forth implementation plan;
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transportation regulations study and report; parking surcharge; suspension authority; plan implementation

(1) The Administrator shall promulgate a Federal implementation plan at any time within 2 years after the Ad-
ministrator--

(A) finds that a State has failed to make a required submission or finds that the plan or plan revision submitted
by the State does not satisfy the minimum criteria established under subsection (k)(1)(A) of this section, or

(B) disapproves a State implementation plan submission in whole or in part,

unless the State corrects the deficiency, and the Administrator approves the plan or plan revision, before the Ad-
ministrator promulgates such Federal implementation plan.

(2)(A) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(A), Nov. 15, 1990, 104 Stat. 2409

(B) No parking surcharge regulation may be required by the Administrator under paragraph (1) of this subsec-
tion as a part of an applicable implementation plan. All parking surcharge regulations previously required by the
Administrator shall be void upon June 22, 1974. This subparagraph shall not prevent the Administrator from ap-
proving parking surcharges if they are adopted and submitted by a State as part of an applicable implementation
plan. The Administrator may not condition approval of any implementation plan submitted by a State on such
plan's including a parking surcharge regulation.

(C) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(B), Nov. 15, 1990, 104 Stat. 2409

(D) For purposes of this paragraph--

(i) The term “parking surcharge regulation” means a regulation imposing or requiring the imposition of any
tax, surcharge, fee, or other charge on parking spaces, or any other area used for the temporary storage of mo-
tor vehicles.

(ii) The term “management of parking supply” shall include any requirement providing that any new facility
containing a given number of parking spaces shall receive a permit or other prior approval, issuance of which
is to be conditioned on air quality considerations.

(iii) The term “preferential bus/carpool lane” shall include any requirement for the setting aside of one or
more lanes of a street or highway on a permanent or temporary basis for the exclusive use of buses or car-
pools, or both.

(E) No standard, plan, or requirement, relating to management of parking supply or preferential bus/carpool
lanes shall be promulgated after June 22, 1974, by the Administrator pursuant to this section, unless such pro-
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mulgation has been subjected to at least one public hearing which has been held in the area affected and for
which reasonable notice has been given in such area. If substantial changes are made following public hearings,
one or more additional hearings shall be held in such area after such notice.

(3) Upon application of the chief executive officer of any general purpose unit of local government, if the Ad-
ministrator determines that such unit has adequate authority under State or local law, the Administrator may del-
egate to such unit the authority to implement and enforce within the jurisdiction of such unit any part of a plan
promulgated under this subsection. Nothing in this paragraph shall prevent the Administrator from implementing
or enforcing any applicable provision of a plan promulgated under this subsection.

(4) Repealed. Pub.L. 101-549, Title I, § 101(d)(3)(C), Nov. 15, 1990, 104 Stat. 2409

(5)(A) Any measure in an applicable implementation plan which requires a toll or other charge for the use of a
bridge located entirely within one city shall be eliminated from such plan by the Administrator upon application
by the Governor of the State, which application shall include a certification by the Governor that he will revise
such plan in accordance with subparagraph (B).

(B) In the case of any applicable implementation plan with respect to which a measure has been eliminated un-
der subparagraph (A), such plan shall, not later than one year after August 7, 1977, be revised to include com-
prehensive measures to:

(i) establish, expand, or improve public transportation measures to meet basic transportation needs, as expedi-
tiously as is practicable; and

(ii) implement transportation control measures necessary to attain and maintain national ambient air quality
standards,

and such revised plan shall, for the purpose of implementing such comprehensive public transportation meas-
ures, include requirements to use (insofar as is necessary) Federal grants, State or local funds, or any combina-
tion of such grants and funds as may be consistent with the terms of the legislation providing such grants and
funds. Such measures shall, as a substitute for the tolls or charges eliminated under subparagraph (A), provide
for emissions reductions equivalent to the reductions which may reasonably be expected to be achieved through
the use of the tolls or charges eliminated.

(C) Any revision of an implementation plan for purposes of meeting the requirements of subparagraph (B) shall
be submitted in coordination with any plan revision required under part D of this subchapter.

(d), (e) Repealed. Pub.L. 101-549, Title I, § 101(d)(4), (5), Nov. 15, 1990, 104 Stat. 2409

(f) National or regional energy emergencies; determination by President
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(1) Upon application by the owner or operator of a fuel burning stationary source, and after notice and opportun-
ity for public hearing, the Governor of the State in which such source is located may petition the President to de-
termine that a national or regional energy emergency exists of such severity that--

(A) a temporary suspension of any part of the applicable implementation plan or of any requirement under
section 7651j of this title (concerning excess emissions penalties or offsets) may be necessary, and

(B) other means of responding to the energy emergency may be inadequate.

Such determination shall not be delegable by the President to any other person. If the President determines that a
national or regional energy emergency of such severity exists, a temporary emergency suspension of any part of
an applicable implementation plan or of any requirement under section 7651j of this title (concerning excess
emissions penalties or offsets) adopted by the State may be issued by the Governor of any State covered by the
President's determination under the condition specified in paragraph (2) and may take effect immediately.

(2) A temporary emergency suspension under this subsection shall be issued to a source only if the Governor of
such State finds that--

(A) there exists in the vicinity of such source a temporary energy emergency involving high levels of unem-
ployment or loss of necessary energy supplies for residential dwellings; and

(B) such unemployment or loss can be totally or partially alleviated by such emergency suspension.

Not more than one such suspension may be issued for any source on the basis of the same set of circumstances
or on the basis of the same emergency.

(3) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a
maximum of four months or such lesser period as may be specified in a disapproval order of the Administrator,
if any. The Administrator may disapprove such suspension if he determines that it does not meet the require-
ments of paragraph (2).

(4) This subsection shall not apply in the case of a plan provision or requirement promulgated by the Adminis-
trator under subsection (c) of this section, but in any such case the President may grant a temporary emergency
suspension for a four month period of any such provision or requirement if he makes the determinations and
findings specified in paragraphs (1) and (2).

(5) The Governor may include in any temporary emergency suspension issued under this subsection a provision
delaying for a period identical to the period of such suspension any compliance schedule (or increment of pro-
gress) to which such source is subject under section 1857c-10 of this title, as in effect before August 7, 1977, or
section 7413(d) of this title, upon a finding that such source is unable to comply with such schedule (or incre-
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ment) solely because of the conditions on the basis of which a suspension was issued under this subsection.

(g) Governor's authority to issue temporary emergency suspensions

(1) In the case of any State which has adopted and submitted to the Administrator a proposed plan revision
which the State determines--

(A) meets the requirements of this section, and

(B) is necessary (i) to prevent the closing for one year or more of any source of air pollution, and (ii) to pre-
vent substantial increases in unemployment which would result from such closing, and

which the Administrator has not approved or disapproved under this section within 12 months of submission of
the proposed plan revision, the Governor may issue a temporary emergency suspension of the part of the applic-
able implementation plan for such State which is proposed to be revised with respect to such source. The de-
termination under subparagraph (B) may not be made with respect to a source which would close without regard
to whether or not the proposed plan revision is approved.

(2) A temporary emergency suspension issued by a Governor under this subsection shall remain in effect for a
maximum of four months or such lesser period as may be specified in a disapproval order of the Administrator.
The Administrator may disapprove such suspension if he determines that it does not meet the requirements of
this subsection.

(3) The Governor may include in any temporary emergency suspension issued under this subsection a provision
delaying for a period identical to the period of such suspension any compliance schedule (or increment of pro-
gress) to which such source is subject under section 1857c-10 of this title as in effect before August 7, 1977, or
under section 7413(d) of this title upon a finding that such source is unable to comply with such schedule (or in-
crement) solely because of the conditions on the basis of which a suspension was issued under this subsection.

(h) Publication of comprehensive document for each State setting forth requirements of applicable implementa-
tion plan

(1) Not later than 5 years after November 15, 1990, and every 3 years thereafter, the Administrator shall as-
semble and publish a comprehensive document for each State setting forth all requirements of the applicable im-
plementation plan for such State and shall publish notice in the Federal Register of the availability of such docu-
ments.

(2) The Administrator may promulgate such regulations as may be reasonably necessary to carry out the purpose
of this subsection.

(i) Modification of requirements prohibited
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Except for a primary nonferrous smelter order under section 7419 of this title, a suspension under subsection (f)
or (g) of this section (relating to emergency suspensions), an exemption under section 7418 of this title (relating
to certain Federal facilities), an order under section 7413(d) of this title (relating to compliance orders), a plan
promulgation under subsection (c) of this section, or a plan revision under subsection (a)(3) of this section, no
order, suspension, plan revision, or other action modifying any requirement of an applicable implementation
plan may be taken with respect to any stationary source by the State or by the Administrator.

(j) Technological systems of continuous emission reduction on new or modified stationary sources; compliance
with performance standards

As a condition for issuance of any permit required under this subchapter, the owner or operator of each new or
modified stationary source which is required to obtain such a permit must show to the satisfaction of the permit-
ting authority that the technological system of continuous emission reduction which is to be used will enable
such source to comply with the standards of performance which are to apply to such source and that the con-
struction or modification and operation of such source will be in compliance with all other requirements of this
chapter.

(k) Environmental Protection Agency action on plan submissions

(1) Completeness of plan submissions

(A) Completeness criteria

Within 9 months after November 15, 1990, the Administrator shall promulgate minimum criteria that any
plan submission must meet before the Administrator is required to act on such submission under this sub-
section. The criteria shall be limited to the information necessary to enable the Administrator to determine
whether the plan submission complies with the provisions of this chapter.

(B) Completeness finding

Within 60 days of the Administrator's receipt of a plan or plan revision, but no later than 6 months after the
date, if any, by which a State is required to submit the plan or revision, the Administrator shall determine
whether the minimum criteria established pursuant to subparagraph (A) have been met. Any plan or plan re-
vision that a State submits to the Administrator, and that has not been determined by the Administrator (by
the date 6 months after receipt of the submission) to have failed to meet the minimum criteria established
pursuant to subparagraph (A), shall on that date be deemed by operation of law to meet such minimum cri-
teria.

(C) Effect of finding of incompleteness

Where the Administrator determines that a plan submission (or part thereof) does not meet the minimum cri-
teria established pursuant to subparagraph (A), the State shall be treated as not having made the submission
(or, in the Administrator's discretion, part thereof).
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(2) Deadline for action

Within 12 months of a determination by the Administrator (or a determination deemed by operation of law)
under paragraph (1) that a State has submitted a plan or plan revision (or, in the Administrator's discretion,
part thereof) that meets the minimum criteria established pursuant to paragraph (1), if applicable (or, if those
criteria are not applicable, within 12 months of submission of the plan or revision), the Administrator shall act
on the submission in accordance with paragraph (3).

(3) Full and partial approval and disapproval

In the case of any submittal on which the Administrator is required to act under paragraph (2), the Adminis-
trator shall approve such submittal as a whole if it meets all of the applicable requirements of this chapter. If a
portion of the plan revision meets all the applicable requirements of this chapter, the Administrator may ap-
prove the plan revision in part and disapprove the plan revision in part. The plan revision shall not be treated
as meeting the requirements of this chapter until the Administrator approves the entire plan revision as com-
plying with the applicable requirements of this chapter.

(4) Conditional approval

The Administrator may approve a plan revision based on a commitment of the State to adopt specific enforce-
able measures by a date certain, but not later than 1 year after the date of approval of the plan revision. Any
such conditional approval shall be treated as a disapproval if the State fails to comply with such commitment.

(5) Calls for plan revisions

Whenever the Administrator finds that the applicable implementation plan for any area is substantially inad-
equate to attain or maintain the relevant national ambient air quality standard, to mitigate adequately the inter-
state pollutant transport described in section 7506a of this title or section 7511c of this title, or to otherwise
comply with any requirement of this chapter, the Administrator shall require the State to revise the plan as ne-
cessary to correct such inadequacies. The Administrator shall notify the State of the inadequacies, and may es-
tablish reasonable deadlines (not to exceed 18 months after the date of such notice) for the submission of such
plan revisions. Such findings and notice shall be public. Any finding under this paragraph shall, to the extent
the Administrator deems appropriate, subject the State to the requirements of this chapter to which the State
was subject when it developed and submitted the plan for which such finding was made, except that the Ad-
ministrator may adjust any dates applicable under such requirements as appropriate (except that the Adminis-
trator may not adjust any attainment date prescribed under part D of this subchapter, unless such date has
elapsed).

(6) Corrections

Whenever the Administrator determines that the Administrator's action approving, disapproving, or promul-
gating any plan or plan revision (or part thereof), area designation, redesignation, classification, or reclassific-
ation was in error, the Administrator may in the same manner as the approval, disapproval, or promulgation
revise such action as appropriate without requiring any further submission from the State. Such determination
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and the basis thereof shall be provided to the State and public.

(l) Plan revisions

Each revision to an implementation plan submitted by a State under this chapter shall be adopted by such State
after reasonable notice and public hearing. The Administrator shall not approve a revision of a plan if the revi-
sion would interfere with any applicable requirement concerning attainment and reasonable further progress (as
defined in section 7501 of this title), or any other applicable requirement of this chapter.

(m) Sanctions

The Administrator may apply any of the sanctions listed in section 7509(b) of this title at any time (or at any
time after) the Administrator makes a finding, disapproval, or determination under paragraphs (1) through (4),
respectively, of section 7509(a) of this title in relation to any plan or plan item (as that term is defined by the
Administrator) required under this chapter, with respect to any portion of the State the Administrator determines
reasonable and appropriate, for the purpose of ensuring that the requirements of this chapter relating to such plan
or plan item are met. The Administrator shall, by rule, establish criteria for exercising his authority under the
previous sentence with respect to any deficiency referred to in section 7509(a) of this title to ensure that, during
the 24-month period following the finding, disapproval, or determination referred to in section 7509(a) of this
title, such sanctions are not applied on a statewide basis where one or more political subdivisions covered by the
applicable implementation plan are principally responsible for such deficiency.

(n) Savings clauses

(1) Existing plan provisions

Any provision of any applicable implementation plan that was approved or promulgated by the Administrator
pursuant to this section as in effect before November 15, 1990, shall remain in effect as part of such applicable
implementation plan, except to the extent that a revision to such provision is approved or promulgated by the
Administrator pursuant to this chapter.

(2) Attainment dates

For any area not designated nonattainment, any plan or plan revision submitted or required to be submitted by
a State--

(A) in response to the promulgation or revision of a national primary ambient air quality standard in effect
on November 15, 1990, or

(B) in response to a finding of substantial inadequacy under subsection (a)(2) of this section (as in effect im-
mediately before November 15, 1990),

shall provide for attainment of the national primary ambient air quality standards within 3 years of Novem-
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ber 15, 1990, or within 5 years of issuance of such finding of substantial inadequacy, whichever is later.

(3) Retention of construction moratorium in certain areas

In the case of an area to which, immediately before November 15, 1990, the prohibition on construction or
modification of major stationary sources prescribed in subsection (a)(2)(I) of this section (as in effect immedi-
ately before November 15, 1990) applied by virtue of a finding of the Administrator that the State containing
such area had not submitted an implementation plan meeting the requirements of section 7502(b)(6) of this
title (relating to establishment of a permit program) (as in effect immediately before November 15, 1990) or
7502(a)(1) of this title (to the extent such requirements relate to provision for attainment of the primary na-
tional ambient air quality standard for sulfur oxides by December 31, 1982) as in effect immediately before
November 15, 1990, no major stationary source of the relevant air pollutant or pollutants shall be constructed
or modified in such area until the Administrator finds that the plan for such area meets the applicable require-
ments of section 7502(c)(5) of this title (relating to permit programs) or subpart 5 of part D of this subchapter
(relating to attainment of the primary national ambient air quality standard for sulfur dioxide), respectively.

(o) Indian tribes

If an Indian tribe submits an implementation plan to the Administrator pursuant to section 7601(d) of this title,
the plan shall be reviewed in accordance with the provisions for review set forth in this section for State plans,
except as otherwise provided by regulation promulgated pursuant to section 7601(d)(2) of this title. When such
plan becomes effective in accordance with the regulations promulgated under section 7601(d) of this title, the
plan shall become applicable to all areas (except as expressly provided otherwise in the plan) located within the
exterior boundaries of the reservation, notwithstanding the issuance of any patent and including rights-of-way
running through the reservation.

(p) Reports

Any State shall submit, according to such schedule as the Administrator may prescribe, such reports as the Ad-
ministrator may require relating to emission reductions, vehicle miles traveled, congestion levels, and any other
information the Administrator may deem necessary to assess the development effectiveness, need for revision,
or implementation of any plan or plan revision required under this chapter.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 110, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1680, and amended
June 22, 1974, Pub.L. 93-319, § 4, 88 Stat. 256; S.Res. 4, Feb. 4, 1977; Aug. 7, 1977, Pub.L. 95-95, Title I, §§
107, 108, 91 Stat. 691, 693; Nov. 16, 1977, Pub.L. 95-190, § 14(a)(1)-(6), 91 Stat. 1399; July 17, 1981, Pub.L.
97-23, § 3, 95 Stat. 142; Nov. 15, 1990, Pub.L. 101-549, Title I, §§ 101(b)-(d), 102(h), 107(c), 108(d), Title IV,
§ 412, 104 Stat. 2404-2408, 2422, 2464, 2466, 2634.)
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part A. Air Quality and Emissions Limitations (Refs & Annos)
§ 7413. Federal enforcement

(a) In general

(1) Order to comply with SIP

Whenever, on the basis of any information available to the Administrator, the Administrator finds that any
person has violated or is in violation of any requirement or prohibition of an applicable implementation plan
or permit, the Administrator shall notify the person and the State in which the plan applies of such finding. At
any time after the expiration of 30 days following the date on which such notice of a violation is issued, the
Administrator may, without regard to the period of violation (subject to section 2462 of Title 28)--

(A) issue an order requiring such person to comply with the requirements or prohibitions of such plan or
permit,

(B) issue an administrative penalty order in accordance with subsection (d) of this section, or

(C) bring a civil action in accordance with subsection (b) of this section.

(2) State failure to enforce SIP or permit program

Whenever, on the basis of information available to the Administrator, the Administrator finds that violations
of an applicable implementation plan or an approved permit program under subchapter V of this chapter are so
widespread that such violations appear to result from a failure of the State in which the plan or permit program
applies to enforce the plan or permit program effectively, the Administrator shall so notify the State. In the
case of a permit program, the notice shall be made in accordance with subchapter V of this chapter. If the Ad-
ministrator finds such failure extends beyond the 30th day after such notice (90 days in the case of such permit
program), the Administrator shall give public notice of such finding. During the period beginning with such
public notice and ending when such State satisfies the Administrator that it will enforce such plan or permit
program (hereafter referred to in this section as “period of federally assumed enforcement”), the Administrator
may enforce any requirement or prohibition of such plan or permit program with respect to any person by--
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(A) issuing an order requiring such person to comply with such requirement or prohibition,

(B) issuing an administrative penalty order in accordance with subsection (d) of this section, or

(C) bringing a civil action in accordance with subsection (b) of this section.

(3) EPA enforcement of other requirements

Except for a requirement or prohibition enforceable under the preceding provisions of this subsection,
whenever, on the basis of any information available to the Administrator, the Administrator finds that any per-
son has violated, or is in violation of, any other requirement or prohibition of this subchapter, section 7603 of
this title, subchapter IV-A, subchapter V, or subchapter VI of this chapter, including, but not limited to, a re-
quirement or prohibition of any rule, plan, order, waiver, or permit promulgated, issued, or approved under
those provisions or subchapters, or for the payment of any fee owed to the United States under this chapter
(other than subchapter II of this chapter), the Administrator may--

(A) issue an administrative penalty order in accordance with subsection (d) of this section,

(B) issue an order requiring such person to comply with such requirement or prohibition,

(C) bring a civil action in accordance with subsection (b) of this section or section 7605 of this title, or

(D) request the Attorney General to commence a criminal action in accordance with subsection (c) of this
section.

(4) Requirements for orders

An order issued under this subsection (other than an order relating to a violation of section 7412 of this title)
shall not take effect until the person to whom it is issued has had an opportunity to confer with the Adminis-
trator concerning the alleged violation. A copy of any order issued under this subsection shall be sent to the
State air pollution control agency of any State in which the violation occurs. Any order issued under this sub-
section shall state with reasonable specificity the nature of the violation and specify a time for compliance
which the Administrator determines is reasonable, taking into account the seriousness of the violation and any
good faith efforts to comply with applicable requirements. In any case in which an order under this subsection
(or notice to a violator under paragraph (1)) is issued to a corporation, a copy of such order (or notice) shall be
issued to appropriate corporate officers. An order issued under this subsection shall require the person to
whom it was issued to comply with the requirement as expeditiously as practicable, but in no event longer
than one year after the date the order was issued, and shall be nonrenewable. No order issued under this sub-
section shall prevent the State or the Administrator from assessing any penalties nor otherwise affect or limit
the State's or the United States authority to enforce under other provisions of this chapter, nor affect any per-
son's obligations to comply with any section of this chapter or with a term or condition of any permit or ap-
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plicable implementation plan promulgated or approved under this chapter.

(5) Failure to comply with new source requirements

Whenever, on the basis of any available information, the Administrator finds that a State is not acting in com-
pliance with any requirement or prohibition of the chapter relating to the construction of new sources or the
modification of existing sources, the Administrator may--

(A) issue an order prohibiting the construction or modification of any major stationary source in any area to
which such requirement applies; [FN1]

(B) issue an administrative penalty order in accordance with subsection (d) of this section, or

(C) bring a civil action under subsection (b) of this section.

Nothing in this subsection shall preclude the United States from commencing a criminal action under sub-
section (c) of this section at any time for any such violation.

(b) Civil judicial enforcement

The Administrator shall, as appropriate, in the case of any person that is the owner or operator of an affected
source, a major emitting facility, or a major stationary source, and may, in the case of any other person, com-
mence a civil action for a permanent or temporary injunction, or to assess and recover a civil penalty of not more
than $25,000 per day for each violation, or both, in any of the following instances:

(1) Whenever such person has violated, or is in violation of, any requirement or prohibition of an applicable
implementation plan or permit. Such an action shall be commenced (A) during any period of federally as-
sumed enforcement, or (B) more than 30 days following the date of the Administrator's notification under sub-
section (a)(1) of this section that such person has violated, or is in violation of, such requirement or prohibi-
tion.

(2) Whenever such person has violated, or is in violation of, any other requirement or prohibition of this
subchapter, section 7603 of this title, subchapter IV-A, subchapter V, or subchapter VI of this chapter, includ-
ing, but not limited to, a requirement or prohibition of any rule, order, waiver or permit promulgated, issued,
or approved under this chapter, or for the payment of any fee owed the United States under this chapter (other
than subchapter II of this chapter).

(3) Whenever such person attempts to construct or modify a major stationary source in any area with respect
to which a finding under subsection (a)(5) of this section has been made.
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Any action under this subsection may be brought in the district court of the United States for the district in
which the violation is alleged to have occurred, or is occurring, or in which the defendant resides, or where the
defendant's principal place of business is located, and such court shall have jurisdiction to restrain such viola-
tion, to require compliance, to assess such civil penalty, to collect any fees owed the United States under this
chapter (other than subchapter II of this chapter) and any noncompliance assessment and nonpayment penalty
owed under section 7420 of this title, and to award any other appropriate relief. Notice of the commencement of
such action shall be given to the appropriate State air pollution control agency. In the case of any action brought
by the Administrator under this subsection, the court may award costs of litigation (including reasonable attor-
ney and expert witness fees) to the party or parties against whom such action was brought if the court finds that
such action was unreasonable.

(c) Criminal penalties

(1) Any person who knowingly violates any requirement or prohibition of an applicable implementation plan
(during any period of federally assumed enforcement or more than 30 days after having been notified under sub-
section (a)(1) of this section by the Administrator that such person is violating such requirement or prohibition),
any order under subsection (a) of this section, requirement or prohibition of section 7411(e) of this title (relating
to new source performance standards), section 7412 of this title, section 7414 of this title (relating to inspec-
tions, etc.), section 7429 of this title (relating to solid waste combustion), section 7475(a) of this title (relating to
preconstruction requirements), an order under section 7477 of this title (relating to preconstruction require-
ments), an order under section 7603 of this title (relating to emergency orders), section 7661a(a) or 7661b(c) of
this title (relating to permits), or any requirement or prohibition of subchapter IV-A of this chapter (relating to
acid deposition control), or subchapter VI of this chapter (relating to stratospheric ozone control), including a re-
quirement of any rule, order, waiver, or permit promulgated or approved under such sections or subchapters, and
including any requirement for the payment of any fee owed the United States under this chapter (other than
subchapter II of this chapter) shall, upon conviction, be punished by a fine pursuant to Title 18, or by imprison-
ment for not to exceed 5 years, or both. If a conviction of any person under this paragraph is for a violation com-
mitted after a first conviction of such person under this paragraph, the maximum punishment shall be doubled
with respect to both the fine and imprisonment.

(2) Any person who knowingly--

(A) makes any false material statement, representation, or certification in, or omits material information from,
or knowingly alters, conceals, or fails to file or maintain any notice, application, record, report, plan, or other
document required pursuant to this chapter to be either filed or maintained (whether with respect to the re-
quirements imposed by the Administrator or by a State);

(B) fails to notify or report as required under this chapter; or

(C) falsifies, tampers with, renders inaccurate, or fails to install any monitoring device or method required to
be maintained or followed under this chapter [FN2]
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shall, upon conviction, be punished by a fine pursuant to Title 18, or by imprisonment for not more than 2 years,
or both. If a conviction of any person under this paragraph is for a violation committed after a first conviction of
such person under this paragraph, the maximum punishment shall be doubled with respect to both the fine and
imprisonment.

(3) Any person who knowingly fails to pay any fee owed the United States under this subchapter, subchapter III,
IV-A, V, or VI of this chapter shall, upon conviction, be punished by a fine pursuant to Title 18, or by imprison-
ment for not more than 1 year, or both. If a conviction of any person under this paragraph is for a violation com-
mitted after a first conviction of such person under this paragraph, the maximum punishment shall be doubled
with respect to both the fine and imprisonment.

(4) Any person who negligently releases into the ambient air any hazardous air pollutant listed pursuant to sec-
tion 7412 of this title or any extremely hazardous substance listed pursuant to section 11002(a)(2) of this title
that is not listed in section 7412 of this title, and who at the time negligently places another person in imminent
danger of death or serious bodily injury shall, upon conviction, be punished by a fine under Title 18, or by im-
prisonment for not more than 1 year, or both. If a conviction of any person under this paragraph is for a violation
committed after a first conviction of such person under this paragraph, the maximum punishment shall be
doubled with respect to both the fine and imprisonment.

(5)(A) Any person who knowingly releases into the ambient air any hazardous air pollutant listed pursuant to
section 7412 of this title or any extremely hazardous substance listed pursuant to section 11002(a)(2) of this title
that is not listed in section 7412 of this title, and who knows at the time that he thereby places another person in
imminent danger of death or serious bodily injury shall, upon conviction, be punished by a fine under Title 18,
or by imprisonment of not more than 15 years, or both. Any person committing such violation which is an or-
ganization shall, upon conviction under this paragraph, be subject to a fine of not more than $1,000,000 for each
violation. If a conviction of any person under this paragraph is for a violation committed after a first conviction
of such person under this paragraph, the maximum punishment shall be doubled with respect to both the fine and
imprisonment. For any air pollutant for which the Administrator has set an emissions standard or for any source
for which a permit has been issued under subchapter V of this chapter, a release of such pollutant in accordance
with that standard or permit shall not constitute a violation of this paragraph or paragraph (4).

(B) In determining whether a defendant who is an individual knew that the violation placed another person in
imminent danger of death or serious bodily injury--

(i) the defendant is responsible only for actual awareness or actual belief possessed; and

(ii) knowledge possessed by a person other than the defendant, but not by the defendant, may not be attributed
to the defendant;

except that in proving a defendant's possession of actual knowledge, circumstantial evidence may be used, in-
cluding evidence that the defendant took affirmative steps to be shielded from relevant information.
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(C) It is an affirmative defense to a prosecution that the conduct charged was freely consented to by the person
endangered and that the danger and conduct charged were reasonably foreseeable hazards of--

(i) an occupation, a business, or a profession; or

(ii) medical treatment or medical or scientific experimentation conducted by professionally approved methods
and such other person had been made aware of the risks involved prior to giving consent.

The defendant may establish an affirmative defense under this subparagraph by a preponderance of the evidence.

(D) All general defenses, affirmative defenses, and bars to prosecution that may apply with respect to other Fed-
eral criminal offenses may apply under subparagraph (A) of this paragraph and shall be determined by the courts
of the United States according to the principles of common law as they may be interpreted in the light of reason
and experience. Concepts of justification and excuse applicable under this section may be developed in the light
of reason and experience.

(E) The term “organization” means a legal entity, other than a government, established or organized for any pur-
pose, and such term includes a corporation, company, association, firm, partnership, joint stock company, found-
ation, institution, trust, society, union, or any other association of persons.

(F) The term “serious bodily injury” means bodily injury which involves a substantial risk of death, uncon-
sciousness, extreme physical pain, protracted and obvious disfigurement or protracted loss or impairment of the
function of a bodily member, organ, or mental faculty.

(6) For the purpose of this subsection, the term “person” includes, in addition to the entities referred to in section
7602(e) of this title, any responsible corporate officer.

(d) Administrative assessment of civil penalties

(1) The Administrator may issue an administrative order against any person assessing a civil administrative pen-
alty of up to $25,000, per day of violation, whenever, on the basis of any available information, the Administrat-
or finds that such person--

(A) has violated or is violating any requirement or prohibition of an applicable implementation plan (such or-
der shall be issued (i) during any period of federally assumed enforcement, or (ii) more than thirty days fol-
lowing the date of the Administrator's notification under subsection (a)(1) of this section of a finding that such
person has violated or is violating such requirement or prohibition); or

(B) has violated or is violating any other requirement or prohibition of this subchapter or subchapter III, IV-A,
V, or VI of this chapter, including, but not limited to, a requirement or prohibition of any rule, order, waiver,
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permit, or plan promulgated, issued, or approved under this chapter, or for the payment of any fee owed the
United States under this chapter (other than subchapter II of this chapter); or

(C) attempts to construct or modify a major stationary source in any area with respect to which a finding un-
der subsection (a)(5) of this section has been made.

The Administrator's authority under this paragraph shall be limited to matters where the total penalty sought
does not exceed $200,000 and the first alleged date of violation occurred no more than 12 months prior to the
initiation of the administrative action, except where the Administrator and the Attorney General jointly determ-
ine that a matter involving a larger penalty amount or longer period of violation is appropriate for administrative
penalty action. Any such determination by the Administrator and the Attorney General shall not be subject to ju-
dicial review.

(2)(A) An administrative penalty assessed under paragraph (1) shall be assessed by the Administrator by an or-
der made after opportunity for a hearing on the record in accordance with sections 554 and 556 of Title 5. The
Administrator shall issue reasonable rules for discovery and other procedures for hearings under this paragraph.
Before issuing such an order, the Administrator shall give written notice to the person to be assessed an adminis-
trative penalty of the Administrator's proposal to issue such order and provide such person an opportunity to re-
quest such a hearing on the order, within 30 days of the date the notice is received by such person.

(B) The Administrator may compromise, modify, or remit, with or without conditions, any administrative pen-
alty which may be imposed under this subsection.

(3) The Administrator may implement, after consultation with the Attorney General and the States, a field cita-
tion program through regulations establishing appropriate minor violations for which field citations assessing
civil penalties not to exceed $5,000 per day of violation may be issued by officers or employees designated by
the Administrator. Any person to whom a field citation is assessed may, within a reasonable time as prescribed
by the Administrator through regulation, elect to pay the penalty assessment or to request a hearing on the field
citation. If a request for a hearing is not made within the time specified in the regulation, the penalty assessment
in the field citation shall be final. Such hearing shall not be subject to section 554 or 556 of Title 5, but shall
provide a reasonable opportunity to be heard and to present evidence. Payment of a civil penalty required by a
field citation shall not be a defense to further enforcement by the United States or a State to correct a violation,
or to assess the statutory maximum penalty pursuant to other authorities in the chapter, if the violation contin-
ues.

(4) Any person against whom a civil penalty is assessed under paragraph (3) of this subsection or to whom an
administrative penalty order is issued under paragraph (1) of this subsection may seek review of such assessment
in the United States District Court for the District of Columbia or for the district in which the violation is alleged
to have occurred, in which such person resides, or where such person's principal place of business is located, by
filing in such court within 30 days following the date the administrative penalty order becomes final under para-
graph (2), the assessment becomes final under paragraph (3), or a final decision following a hearing under para-
graph (3) is rendered, and by simultaneously sending a copy of the filing by certified mail to the Administrator

42 U.S.C.A. § 7413 Page 7

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-036

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 40 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS554&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS556&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS554&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=5USCAS556&FindType=Y


and the Attorney General. Within 30 days thereafter, the Administrator shall file in such court a certified copy,
or certified index, as appropriate, of the record on which the administrative penalty order or assessment was is-
sued. Such court shall not set aside or remand such order or assessment unless there is not substantial evidence
in the record, taken as a whole, to support the finding of a violation or unless the order or penalty assessment
constitutes an abuse of discretion. Such order or penalty assessment shall not be subject to review by any court
except as provided in this paragraph. In any such proceedings, the United States may seek to recover civil penal-
ties ordered or assessed under this section.

(5) If any person fails to pay an assessment of a civil penalty or fails to comply with an administrative penalty
order--

(A) after the order or assessment has become final, or

(B) after a court in an action brought under paragraph (4) has entered a final judgment in favor of the Admin-
istrator,

the Administrator shall request the Attorney General to bring a civil action in an appropriate district court to en-
force the order or to recover the amount ordered or assessed (plus interest at rates established pursuant to section
6621(a)(2) of Title 26 from the date of the final order or decision or the date of the final judgment, as the case
may be). In such an action, the validity, amount, and appropriateness of such order or assessment shall not be
subject to review. Any person who fails to pay on a timely basis a civil penalty ordered or assessed under this
section shall be required to pay, in addition to such penalty and interest, the United States enforcement expenses,
including but not limited to attorneys fees and costs incurred by the United States for collection proceedings and
a quarterly nonpayment penalty for each quarter during which such failure to pay persists. Such nonpayment
penalty shall be 10 percent of the aggregate amount of such person's outstanding penalties and nonpayment pen-
alties accrued as of the beginning of such quarter.

(e) Penalty assessment criteria

(1) In determining the amount of any penalty to be assessed under this section or section 7604(a) of this title, the
Administrator or the court, as appropriate, shall take into consideration (in addition to such other factors as
justice may require) the size of the business, the economic impact of the penalty on the business, the violator's
full compliance history and good faith efforts to comply, the duration of the violation as established by any cred-
ible evidence (including evidence other than the applicable test method), payment by the violator of penalties
previously assessed for the same violation, the economic benefit of noncompliance, and the seriousness of the
violation. The court shall not assess penalties for noncompliance with administrative subpoenas under section
7607(a) of this title, or actions under section 7414 of this title, where the violator had sufficient cause to violate
or fail or refuse to comply with such subpoena or action.

(2) A penalty may be assessed for each day of violation. For purposes of determining the number of days of vi-
olation for which a penalty may be assessed under subsection (b) or (d)(1) of this section, or section 7604(a) of
this title, or an assessment may be made under section 7420 of this title, where the Administrator or an air pollu-

42 U.S.C.A. § 7413 Page 8

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-037

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 41 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6621&FindType=Y&ReferencePositionType=S&ReferencePosition=d86d0000be040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=26USCAS6621&FindType=Y&ReferencePositionType=S&ReferencePosition=d86d0000be040
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7604&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7607&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7607&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7414&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7604&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7420&FindType=Y


tion control agency has notified the source of the violation, and the plaintiff makes a prima facie showing that
the conduct or events giving rise to the violation are likely to have continued or recurred past the date of notice,
the days of violation shall be presumed to include the date of such notice and each and every day thereafter until
the violator establishes that continuous compliance has been achieved, except to the extent that the violator can
prove by a preponderance of the evidence that there were intervening days during which no violation occurred
or that the violation was not continuing in nature.

(f) Awards

The Administrator may pay an award, not to exceed $10,000, to any person who furnishes information or ser-
vices which lead to a criminal conviction or a judicial or administrative civil penalty for any violation of this
subchapter or subchapter III, IV-A, V, or VI of this chapter enforced under this section. Such payment is subject
to available appropriations for such purposes as provided in annual appropriation Acts. Any officer, or employee
of the United States or any State or local government who furnishes information or renders service in the per-
formance of an official duty is ineligible for payment under this subsection. The Administrator may, by regula-
tion, prescribe additional criteria for eligibility for such an award.

(g) Settlements; public participation

At least 30 days before a consent order or settlement agreement of any kind under this chapter to which the
United States is a party (other than enforcement actions under this section, section 7420 of this title, or
subchapter II of this chapter, whether or not involving civil or criminal penalties, or judgments subject to De-
partment of Justice policy on public participation) is final or filed with a court, the Administrator shall provide a
reasonable opportunity by notice in the Federal Register to persons who are not named as parties or intervenors
to the action or matter to comment in writing. The Administrator or the Attorney General, as appropriate, shall
promptly consider any such written comments and may withdraw or withhold his consent to the proposed order
or agreement if the comments disclose facts or considerations which indicate that such consent is inappropriate,
improper, inadequate, or inconsistent with the requirements of this chapter. Nothing in this subsection shall ap-
ply to civil or criminal penalties under this chapter.

(h) Operator

For purposes of the provisions of this section and section 7420 of this title, the term “operator”, as used in such
provisions, shall include any person who is senior management personnel or a corporate officer. Except in the
case of knowing and willful violations, such term shall not include any person who is a stationary engineer or
technician responsible for the operation, maintenance, repair, or monitoring of equipment and facilities and who
often has supervisory and training duties but who is not senior management personnel or a corporate officer. Ex-
cept in the case of knowing and willful violations, for purposes of subsection (c)(4) of this section, the term “a
person” shall not include an employee who is carrying out his normal activities and who is not a part of senior
management personnel or a corporate officer. Except in the case of knowing and willful violations, for purposes
of paragraphs (1), (2), (3), and (5) of subsection (c) of this section the term “a person” shall not include an em-
ployee who is carrying out his normal activities and who is acting under orders from the employer.
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CREDIT(S)

(July 14, 1955, c. 360, Title I, § 113, as added Dec. 31, 1970, Pub.L. 91-604, § 4(a), 84 Stat. 1686, and amended
Nov. 18, 1971, Pub.L. 92-157, Title III, § 302(b), (c), 85 Stat. 464; June 22, 1974, Pub.L. 93-319, § 6(a)(1) to
(3), 88 Stat. 259; Aug. 7, 1977, Pub.L. 95-95, Title I, §§ 111, 112(a), 91 Stat. 704, 705; Nov. 16, 1977, Pub.L.
95-190, § 14(a)(10) to (21), (b)(1), 91 Stat. 1400, 1404; July 17, 1981, Pub.L. 97-23, § 2, 95 Stat. 139; Nov. 15,
1990, Pub.L. 101-549, Title VII, § 701, 104 Stat. 2672.)

[FN1] So in original. The semicolon probably should be a comma.

[FN2] So in original. Probably should be followed by a comma.

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part D. Plan Requirements for Nonattainment Areas
Subpart 1. Nonattainment Areas in General (Refs & Annos)

§ 7502. Nonattainment plan provisions in general

(a) Classifications and attainment dates

(1) Classifications

(A) On or after the date the Administrator promulgates the designation of an area as a nonattainment area pur-
suant to section 7407(d) of this title with respect to any national ambient air quality standard (or any revised
standard, including a revision of any standard in effect on November 15, 1990), the Administrator may classi-
fy the area for the purpose of applying an attainment date pursuant to paragraph (2), and for other purposes. In
determining the appropriate classification, if any, for a nonattainment area, the Administrator may consider
such factors as the severity of nonattainment in such area and the availability and feasibility of the pollution
control measures that the Administrator believes may be necessary to provide for attainment of such standard
in such area.

(B) The Administrator shall publish a notice in the Federal Register announcing each classification under sub-
paragraph (A), except the Administrator shall provide an opportunity for at least 30 days for written comment.
Such classification shall not be subject to the provisions of sections 553 through 557 of Title 5 (concerning
notice and comment) and shall not be subject to judicial review until the Administrator takes final action un-
der subsection (k) or (l) of section 7410 of this title (concerning action on plan submissions) or section 7509
of this title (concerning sanctions) with respect to any plan submissions required by virtue of such classifica-
tion.

(C) This paragraph shall not apply with respect to nonattainment areas for which classifications are specific-
ally provided under other provisions of this part.

(2) Attainment dates for nonattainment areas

(A) The attainment date for an area designated nonattainment with respect to a national primary ambient air
quality standard shall be the date by which attainment can be achieved as expeditiously as practicable, but no
later than 5 years from the date such area was designated nonattainment under section 7407(d) of this title, ex-
cept that the Administrator may extend the attainment date to the extent the Administrator determines appro-
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priate, for a period no greater than 10 years from the date of designation as nonattainment, considering the
severity of nonattainment and the availability and feasibility of pollution control measures.

(B) The attainment date for an area designated nonattainment with respect to a secondary national ambient air
quality standard shall be the date by which attainment can be achieved as expeditiously as practicable after the
date such area was designated nonattainment under section 7407(d) of this title.

(C) Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred to
as the “Extension Year”) the attainment date determined by the Administrator under subparagraph (A) or (B)
if--

(i) the State has complied with all requirements and commitments pertaining to the area in the applicable
implementation plan, and

(ii) in accordance with guidance published by the Administrator, no more than a minimal number of ex-
ceedances of the relevant national ambient air quality standard has occurred in the area in the year preceding
the Extension Year.

No more than 2 one-year extensions may be issued under this subparagraph for a single nonattainment area.

(D) This paragraph shall not apply with respect to nonattainment areas for which attainment dates are specific-
ally provided under other provisions of this part.

(b) Schedule for plan submissions

At the time the Administrator promulgates the designation of an area as nonattainment with respect to a national
ambient air quality standard under section 7407(d) of this title, the Administrator shall establish a schedule ac-
cording to which the State containing such area shall submit a plan or plan revision (including the plan items)
meeting the applicable requirements of subsection (c) of this section and section 7410(a)(2) of this title. Such
schedule shall at a minimum, include a date or dates, extending no later than 3 years from the date of the nonat-
tainment designation, for the submission of a plan or plan revision (including the plan items) meeting the applic-
able requirements of subsection (c) of this section and section 7410(a)(2) of this title.

(c) Nonattainment plan provisions

The plan provisions (including plan items) required to be submitted under this part shall comply with each of the
following:

(1) In general

Such plan provisions shall provide for the implementation of all reasonably available control measures as ex-
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peditiously as practicable (including such reductions in emissions from existing sources in the area as may be
obtained through the adoption, at a minimum, of reasonably available control technology) and shall provide
for attainment of the national primary ambient air quality standards.

(2) RFP

Such plan provisions shall require reasonable further progress.

(3) Inventory

Such plan provisions shall include a comprehensive, accurate, current inventory of actual emissions from all
sources of the relevant pollutant or pollutants in such area, including such periodic revisions as the Adminis-
trator may determine necessary to assure that the requirements of this part are met.

(4) Identification and quantification

Such plan provisions shall expressly identify and quantify the emissions, if any, of any such pollutant or pol-
lutants which will be allowed, in accordance with section 7503(a)(1)(B) of this title, from the construction and
operation of major new or modified stationary sources in each such area. The plan shall demonstrate to the
satisfaction of the Administrator that the emissions quantified for this purpose will be consistent with the
achievement of reasonable further progress and will not interfere with attainment of the applicable national
ambient air quality standard by the applicable attainment date.

(5) Permits for new and modified major stationary sources

Such plan provisions shall require permits for the construction and operation of new or modified major sta-
tionary sources anywhere in the nonattainment area, in accordance with section 7503 of this title.

(6) Other measures

Such plan provisions shall include enforceable emission limitations, and such other control measures, means
or techniques (including economic incentives such as fees, marketable permits, and auctions of emission
rights), as well as schedules and timetables for compliance, as may be necessary or appropriate to provide for
attainment of such standard in such area by the applicable attainment date specified in this part.

(7) Compliance with section 7410(a)(2)

Such plan provisions shall also meet the applicable provisions of section 7410(a)(2) of this title.

(8) Equivalent techniques

Upon application by any State, the Administrator may allow the use of equivalent modeling, emission invent-
ory, and planning procedures, unless the Administrator determines that the proposed techniques are, in the ag-
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gregate, less effective than the methods specified by the Administrator.

(9) Contingency measures

Such plan shall provide for the implementation of specific measures to be undertaken if the area fails to make
reasonable further progress, or to attain the national primary ambient air quality standard by the attainment
date applicable under this part. Such measures shall be included in the plan revision as contingency measures
to take effect in any such case without further action by the State or the Administrator.

(d) Plan revisions required in response to finding of plan inadequacy

Any plan revision for a nonattainment area which is required to be submitted in response to a finding by the Ad-
ministrator pursuant to section 7410(k)(5) of this title (relating to calls for plan revisions) must correct the plan
deficiency (or deficiencies) specified by the Administrator and meet all other applicable plan requirements of
section 7410 of this title and this part. The Administrator may reasonably adjust the dates otherwise applicable
under such requirements to such revision (except for attainment dates that have not yet elapsed), to the extent
necessary to achieve a consistent application of such requirements. In order to facilitate submittal by the States
of adequate and approvable plans consistent with the applicable requirements of this chapter, the Administrator
shall, as appropriate and from time to time, issue written guidelines, interpretations, and information to the
States which shall be available to the public, taking into consideration any such guidelines, interpretations, or in-
formation provided before November 15, 1990.

(e) Future modification of standard

If the Administrator relaxes a national primary ambient air quality standard after November 15, 1990, the Ad-
ministrator shall, within 12 months after the relaxation, promulgate requirements applicable to all areas which
have not attained that standard as of the date of such relaxation. Such requirements shall provide for controls
which are not less stringent than the controls applicable to areas designated nonattainment before such relaxa-
tion.
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Effective: August 10, 2005

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part D. Plan Requirements for Nonattainment Areas
Subpart 1. Nonattainment Areas in General (Refs & Annos)

§ 7506. Limitations on certain Federal assistance

(a), (b) Repealed. Pub.L. 101-549, Title I, § 110(4), Nov. 15, 1990, 104 Stat. 2470

(c) Activities not conforming to approved or promulgated plans

(1) No department, agency, or instrumentality of the Federal Government shall engage in, support in any way or
provide financial assistance for, license or permit, or approve, any activity which does not conform to an imple-
mentation plan after it has been approved or promulgated under section 7410 of this title. No metropolitan plan-
ning organization designated under section 134 of Title 23, shall give its approval to any project, program, or
plan which does not conform to an implementation plan approved or promulgated under section 7410 of this
title. The assurance of conformity to such an implementation plan shall be an affirmative responsibility of the
head of such department, agency, or instrumentality. Conformity to an implementation plan means--

(A) conformity to an implementation plan's purpose of eliminating or reducing the severity and number of vi-
olations of the national ambient air quality standards and achieving expeditious attainment of such standards;
and

(B) that such activities will not--

(i) cause or contribute to any new violation of any standard in any area;

(ii) increase the frequency or severity of any existing violation of any standard in any area; or

(iii) delay timely attainment of any standard or any required interim emission reductions or other milestones
in any area.

The determination of conformity shall be based on the most recent estimates of emissions, and such estim-
ates shall be determined from the most recent population, employment, travel and congestion estimates as
determined by the metropolitan planning organization or other agency authorized to make such estimates.
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(2) Any transportation plan or program developed pursuant to Title 23 or chapter 53 of Title 49 shall implement
the transportation provisions of any applicable implementation plan approved under this chapter applicable to all
or part of the area covered by such transportation plan or program. No Federal agency may approve, accept or
fund any transportation plan, program or project unless such plan, program or project has been found to conform
to any applicable implementation plan in effect under this chapter. In particular--

(A) no transportation plan or transportation improvement program may be adopted by a metropolitan planning
organization designated under Title 23 or chapter 53 of Title 49, or be found to be in conformity by a metro-
politan planning organization until a final determination has been made that emissions expected from imple-
mentation of such plans and programs are consistent with estimates of emissions from motor vehicles and ne-
cessary emissions reductions contained in the applicable implementation plan, and that the plan or program
will conform to the requirements of paragraph (1)(B);

(B) no metropolitan planning organization or other recipient of funds under Title 23 or chapter 53 of Title 49
shall adopt or approve a transportation improvement program of projects until it determines that such program
provides for timely implementation of transportation control measures consistent with schedules included in
the applicable implementation plan;

(C) a transportation project may be adopted or approved by a metropolitan planning organization or any recip-
ient of funds designated under Title 23 or chapter 53 of Title 49, or found in conformity by a metropolitan
planning organization or approved, accepted, or funded by the Department of Transportation only if it meets
either the requirements of subparagraph (D) or the following requirements--

(i) such a project comes from a conforming plan and program;

(ii) the design concept and scope of such project have not changed significantly since the conformity finding
regarding the plan and program from which the project derived; and

(iii) the design concept and scope of such project at the time of the conformity determination for the pro-
gram was adequate to determine emissions.

(D) Any project not referred to in subparagraph (C) shall be treated as conforming to the applicable imple-
mentation plan only if it is demonstrated that the projected emissions from such project, when considered to-
gether with emissions projected for the conforming transportation plans and programs within the nonattain-
ment area, do not cause such plans and programs to exceed the emission reduction projections and schedules
assigned to such plans and programs in the applicable implementation plan.

(E) The appropriate metropolitan planning organization shall redetermine conformity of existing transporta-
tion plans and programs not later than 2 years after the date on which the Administrator--
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(i) finds a motor vehicle emissions budget to be adequate in accordance with section 93.118(e)(4) of title 40,
Code of Federal Regulations (as in effect on October 1, 2004);

(ii) approves an implementation plan that establishes a motor vehicle emissions budget if that budget has not
yet been determined to be adequate in accordance with clause (i); or

(iii) promulgates an implementation plan that establishes or revises a motor vehicle emissions budget.

(3) Until such time as the implementation plan revision referred to in paragraph (4)(C) is approved, conformity
of such plans, programs, and projects will be demonstrated if--

(A) the transportation plans and programs--

(i) are consistent with the most recent estimates of mobile source emissions;

(ii) provide for the expeditious implementation of transportation control measures in the applicable imple-
mentation plan; and

(iii) with respect to ozone and carbon monoxide nonattainment areas, contribute to annual emissions reduc-
tions consistent with sections 7511a(b)(1) and 7512a(a)(7) of this title; and

(B) the transportation projects--

(i) come from a conforming transportation plan and program as defined in subparagraph (A) or for 12
months after November 15, 1990, from a transportation program found to conform within 3 years prior to
November 15, 1990; and

(ii) in carbon monoxide nonattainment areas, eliminate or reduce the severity and number of violations of
the carbon monoxide standards in the area substantially affected by the project.

With regard to subparagraph (B)(ii), such determination may be made as part of either the conformity de-
termination for the transportation program or for the individual project taken as a whole during the environ-
mental review phase of project development.

(4) Criteria and procedures for determining conformity

(A) In general

The Administrator shall promulgate, and periodically update, criteria and procedures for determining con-
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formity (except in the case of transportation plans, programs, and projects) of, and for keeping the Adminis-
trator informed about, the activities referred to in paragraph (1).

(B) Transportation plans, programs, and projects

The Administrator, with the concurrence of the Secretary of Transportation, shall promulgate, and periodically
update, criteria and procedures for demonstrating and assuring conformity in the case of transportation plans,
programs, and projects.

(C) Civil action to compel promulgation

A civil action may be brought against the Administrator and the Secretary of Transportation under section
7604 of this title to compel promulgation of such criteria and procedures and the Federal district court shall
have jurisdiction to order such promulgation.

(D) The procedures and criteria shall, at a minimum--

(i) address the consultation procedures to be undertaken by metropolitan planning organizations and the
Secretary of Transportation with State and local air quality agencies and State departments of transportation
before such organizations and the Secretary make conformity determinations;

(ii) address the appropriate frequency for making conformity determinations, but the frequency for making
conformity determinations on updated transportation plans and programs shall be every 4 years, except in a
case in which--

(I) the metropolitan planning organization elects to update a transportation plan or program more fre-
quently; or

(II) the metropolitan planning organization is required to determine conformity in accordance with para-
graph (2)(E); and

(iii) address how conformity determinations will be made with respect to maintenance plans.

(E) Inclusion of criteria and procedures in SIP

Not later than 2 years after August 10, 2005, the procedures under subparagraph (A) shall include a require-
ment that each State include in the State implementation plan criteria and procedures for consultation required
by subparagraph (D)(i), and enforcement and enforceability (pursuant to sections 93.125(c) and
93.122(a)(4)(ii) of title 40, Code of Federal Regulations) in accordance with the Administrator's criteria and
procedures for consultation, enforcement and enforceability.

42 U.S.C.A. § 7506 Page 4

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-047

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 51 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7604&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7604&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=40CFRS93.125&FindType=Y&ReferencePositionType=S&ReferencePosition=4b24000003ba5
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=40CFRS93.122&FindType=Y&ReferencePositionType=S&ReferencePosition=abdc00009f201


(F) Compliance with the rules of the Administrator for determining the conformity of transportation plans,
programs, and projects funded or approved under Title 23 or chapter 53 of Title 49 to State or Federal imple-
mentation plans shall not be required for traffic signal synchronization projects prior to the funding, approval
or implementation of such projects. The supporting regional emissions analysis for any conformity determina-
tion made with respect to a transportation plan, program, or project shall consider the effect on emissions of
any such project funded, approved, or implemented prior to the conformity determination.

(5) Applicability

This subsection shall apply only with respect to--

(A) a nonattainment area and each pollutant for which the area is designated as a nonattainment area; and

(B) an area that was designated as a nonattainment area but that was later redesignated by the Administrator as
an attainment area and that is required to develop a maintenance plan under section 7505a of this title with re-
spect to the specific pollutant for which the area was designated nonattainment.

(6) Notwithstanding paragraph 5, [FN1] this subsection shall not apply with respect to an area designated nonat-
tainment under section 7407(d)(1) of this title until 1 year after that area is first designated nonattainment for a
specific national ambient air quality standard. This paragraph only applies with respect to the national ambient
air quality standard for which an area is newly designated nonattainment and does not affect the area's require-
ments with respect to all other national ambient air quality standards for which the area is designated nonattain-
ment or has been redesignated from nonattainment to attainment with a maintenance plan pursuant to section
7505a of this title (including any pre-existing national ambient air quality standard for a pollutant for which a
new or revised standard has been issued).

(7) Conformity horizon for transportation plans

(A) In general

Each conformity determination required under this section for a transportation plan under section 134(i) of
Title 23 or section 5303(i) of Title 49 shall require a demonstration of conformity for the period ending on
either the final year of the transportation plan, or at the election of the metropolitan planning organization,
after consultation with the air pollution control agency and solicitation of public comments and consideration
of such comments, the longest of the following periods:

(i) The first 10-year period of any such transportation plan.

(ii) The latest year in the implementation plan applicable to the area that contains a motor vehicle emission
budget.

(iii) The year after the completion date of a regionally significant project if the project is included in the
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transportation improvement program or the project requires approval before the subsequent conformity de-
termination.

(B) Regional emissions analysis

The conformity determination shall be accompanied by a regional emissions analysis for the last year of the
transportation plan and for any year shown to exceed emission budgets by a prior analysis, if such year ex-
tends beyond the applicable period as determined under subparagraph (A).

(C) Exception

In any case in which an area has a revision to an implementation plan under section 7505a(b) of this title and
the Administrator has found the motor vehicles emissions budgets from that revision to be adequate in accord-
ance with section 93.118(e)(4) of title 40, Code of Federal Regulations (as in effect on October 1, 2004), or
has approved the revision, the demonstration of conformity at the election of the metropolitan planning organ-
ization, after consultation with the air pollution control agency and solicitation of public comments and con-
sideration of such comments, shall be required to extend only through the last year of the implementation plan
required under section 7505a(b) of this title.

(D) Effect of election

Any election by a metropolitan planning organization under this paragraph shall continue in effect until the
metropolitan planning organization elects otherwise.

(E) Air pollution control agency defined

In this paragraph, the term “air pollution control agency” means an air pollution control agency (as defined in
section 7602(b) of this title) that is responsible for developing plans or controlling air pollution within the area
covered by a transportation plan.

(8) Substitution of transportation control measures

(A) In general

Transportation control measures that are specified in an implementation plan may be replaced or added to the
implementation plan with alternate or additional transportation control measures--

(i) if the substitute measures achieve equivalent or greater emissions reductions than the control measure to
be replaced, as demonstrated with an emissions impact analysis that is consistent with the current methodo-
logy used for evaluating the replaced control measure in the implementation plan;

(ii) if the substitute control measures are implemented--
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(I) in accordance with a schedule that is consistent with the schedule provided for control measures in the
implementation plan; or

(II) if the implementation plan date for implementation of the control measure to be replaced has passed,
as soon as practicable after the implementation plan date but not later than the date on which emission re-
ductions are necessary to achieve the purpose of the implementation plan;

(iii) if the substitute and additional control measures are accompanied with evidence of adequate personnel
and funding and authority under State or local law to implement, monitor, and enforce the control measures;

(iv) if the substitute and additional control measures were developed through a collaborative process that in-
cluded--

(I) participation by representatives of all affected jurisdictions (including local air pollution control agen-
cies, the State air pollution control agency, and State and local transportation agencies);

(II) consultation with the Administrator; and

(III) reasonable public notice and opportunity for comment; and

(v) if the metropolitan planning organization, State air pollution control agency, and the Administrator con-
cur with the equivalency of the substitute or additional control measures.

(B) Adoption

(i) Concurrence by the metropolitan planning organization, State air pollution control agency and the Ad-
ministrator as required by subparagraph (A)(v) shall constitute adoption of the substitute or additional con-
trol measures so long as the requirements of subparagraphs (A)(i), (A)(ii), (A)(iii) and (A)(iv) are met.

(ii) Once adopted, the substitute or additional control measures become, by operation of law, part of the
State implementation plan and become federally enforceable.

(iii) Within 90 days of its concurrence under subparagraph (A)(v), the State air pollution control agency
shall submit the substitute or additional control measure to the Administrator for incorporation in the codi-
fication of the applicable implementation plan. Nothwithstanding [FN2] any other provision of this chapter,
no additional State process shall be necessary to support such revision to the applicable plan.

(C) No requirement for express permission

The substitution or addition of a transportation control measure in accordance with this paragraph and the
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funding or approval of such a control measure shall not be contingent on the existence of any provision in the
applicable implementation plan that expressly permits such a substitution or addition.

(D) No requirement for new conformity determination

The substitution or addition of a transportation control measure in accordance with this paragraph shall not re-
quire--

(i) a new conformity determination for the transportation plan; or

(ii) a revision of the implementation plan.

(E) Continuation of control measure being replaced

A control measure that is being replaced by a substitute control measure under this paragraph shall remain in
effect until the substitute control measure is adopted by the State pursuant to subparagraph (B).

(F) Effect of adoption

Adoption of a substitute control measure shall constitute rescission of the previously applicable control meas-
ure.

(9) Lapse of conformity

If a conformity determination required under this subsection for a transportation plan under section 134(i) of
Title 23, or section 5303(i) of Title 49, or a transportation improvement program under section 134(j) of such
title 23 or under section 5303(j) of such title 49 is not made by the applicable deadline and such failure is not
corrected by additional measures to either reduce motor vehicle emissions sufficient to demonstrate compliance
with the requirements of this subsection within 12 months after such deadline or other measures sufficient to
correct such failures, the transportation plan shall lapse.

(10) Lapse

In this subsection, the term “lapse” means that the conformity determination for a transportation plan or trans-
portation improvement program has expired, and thus there is no currently conforming transportation plan or
transportation improvement program.

(d) Priority of achieving and maintaining national primary ambient air quality standards

Each department, agency, or instrumentality of the Federal Government having authority to conduct or support
any program with air-quality related transportation consequences shall give priority in the exercise of such au-
thority, consistent with statutory requirements for allocation among States or other jurisdictions, to the imple-
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mentation of those portions of plans prepared under this section to achieve and maintain the national primary
ambient air-quality standard. This paragraph extends to, but is not limited to, authority exercised under the Urb-
an Mass Transportation Act, Title 23, and the Housing and Urban Development Act.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 176, as added Aug. 7, 1977, Pub.L. 95-95, Title I, § 129(b), 91 Stat. 749, and
amended Nov. 16, 1977, Pub.L. 95-190, § 14(a)(59), 91 Stat. 1403; Nov. 15, 1990, Pub.L. 101-549, Title I, §§
101(f), 110(4), 104 Stat. 2409, 2470; Nov. 28, 1995, Pub.L. 104-59, Title III, § 305(b), 109 Stat. 580; Oct. 9,
1996, Pub.L. 104-260, § 1, 110 Stat. 3175; Oct. 27, 2000, Pub.L. 106-377, § 1(a)(1) [Title III], 114 Stat. 1441,
1441A-44; Aug. 10, 2005, Pub.L. 109-59, Title VI, § 6011(a) to (f), 119 Stat. 1878.)

[FN1] So in original. Probably should be “paragraph (5),”.

[FN2] So in original. Probably should be “Notwithstanding”.

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.

END OF DOCUMENT

42 U.S.C.A. § 7506 Page 9

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-052

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 56 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I9E2220CB99-C644D985E56-D29F63C53C5%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I26AE6F31B6-5741A395F80-E0B1C60EC3E%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I3607142542-904E6A8DFD3-44FBA7EEB0E%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I3607142542-904E6A8DFD3-44FBA7EEB0E%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I359DE66A24-974FCBAD842-BE569A99070%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I9C13BC94EF-CF4A5A9C51A-1C194E629D0%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I465AF66C65-0D40388A8A9-87E5562DBCC%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I84CAC1E01B-B211DA818BF-B0916599498%29&FindType=l


Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part D. Plan Requirements for Nonattainment Areas
Subpart 1. Nonattainment Areas in General (Refs & Annos)

§ 7509. Sanctions and consequences of failure to attain

(a) State failure

For any implementation plan or plan revision required under this part (or required in response to a finding of
substantial inadequacy as described in section 7410(k)(5) of this title), if the Administrator--

(1) finds that a State has failed, for an area designated nonattainment under section 7407(d) of this title, to
submit a plan, or to submit 1 or more of the elements (as determined by the Administrator) required by the
provisions of this chapter applicable to such an area, or has failed to make a submission for such an area that
satisfies the minimum criteria established in relation to any such element under section 7410(k) of this title,

(2) disapproves a submission under section 7410(k) of this title, for an area designated nonattainment under
section 7407 of this title, based on the submission's failure to meet one or more of the elements required by
the provisions of this chapter applicable to such an area,

(3)(A) determines that a State has failed to make any submission as may be required under this chapter, other
than one described under paragraph (1) or (2), including an adequate maintenance plan, or has failed to make
any submission, as may be required under this chapter, other than one described under paragraph (1) or (2),
that satisfies the minimum criteria established in relation to such submission under section 7410(k)(1)(A) of
this title, or

(B) disapproves in whole or in part a submission described under subparagraph (A), or

(4) finds that any requirement of an approved plan (or approved part of a plan) is not being implemented,

unless such deficiency has been corrected within 18 months after the finding, disapproval, or determination re-
ferred to in paragraphs (1), (2), (3), and (4), one of the sanctions referred to in subsection (b) of this section shall
apply, as selected by the Administrator, until the Administrator determines that the State has come into compli-
ance, except that if the Administrator finds a lack of good faith, sanctions under both paragraph (1) and para-
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graph (2) of subsection (b) of this section shall apply until the Administrator determines that the State has come
into compliance. If the Administrator has selected one of such sanctions and the deficiency has not been correc-
ted within 6 months thereafter, sanctions under both paragraph (1) and paragraph (2) of subsection (b) of this
section shall apply until the Administrator determines that the State has come into compliance. In addition to
any other sanction applicable as provided in this section, the Administrator may withhold all or part of the grants
for support of air pollution planning and control programs that the Administrator may award under section 7405
of this title.

(b) Sanctions

The sanctions available to the Administrator as provided in subsection (a) of this section are as follows:

(1) Highway sanctions

(A) The Administrator may impose a prohibition, applicable to a nonattainment area, on the approval by the
Secretary of Transportation of any projects or the awarding by the Secretary of any grants, under Title 23 oth-
er than projects or grants for safety where the Secretary determines, based on accident or other appropriate
data submitted by the State, that the principal purpose of the project is an improvement in safety to resolve a
demonstrated safety problem and likely will result in a significant reduction in, or avoidance of, accidents.
Such prohibition shall become effective upon the selection by the Administrator of this sanction.

(B) In addition to safety, projects or grants that may be approved by the Secretary, notwithstanding the prohib-
ition in subparagraph (A), are the following--

(i) capital programs for public transit;

(ii) construction or restriction of certain roads or lanes solely for the use of passenger buses or high occu-
pancy vehicles;

(iii) planning for requirements for employers to reduce employee work-trip-related vehicle emissions;

(iv) highway ramp metering, traffic signalization, and related programs that improve traffic flow and
achieve a net emission reduction;

(v) fringe and transportation corridor parking facilities serving multiple occupancy vehicle programs or
transit operations;

(vi) programs to limit or restrict vehicle use in downtown areas or other areas of emission concentration par-
ticularly during periods of peak use, through road use charges, tolls, parking surcharges, or other pricing
mechanisms, vehicle restricted zones or periods, or vehicle registration programs;
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(vii) programs for breakdown and accident scene management, nonrecurring congestion, and vehicle in-
formation systems, to reduce congestion and emissions; and

(viii) such other transportation-related programs as the Administrator, in consultation with the Secretary of
Transportation, finds would improve air quality and would not encourage single occupancy vehicle capa-
city.

In considering such measures, the State should seek to ensure adequate access to downtown, other commer-
cial, and residential areas, and avoid increasing or relocating emissions and congestion rather than reducing
them.

(2) Offsets

In applying the emissions offset requirements of section 7503 of this title to new or modified sources or emis-
sions units for which a permit is required under this part, the ratio of emission reductions to increased emis-
sions shall be at least 2 to 1.

(c) Notice of failure to attain

(1) As expeditiously as practicable after the applicable attainment date for any nonattainment area, but not later
than 6 months after such date, the Administrator shall determine, based on the area's air quality as of the attain-
ment date, whether the area attained the standard by that date.

(2) Upon making the determination under paragraph (1), the Administrator shall publish a notice in the Federal
Register containing such determination and identifying each area that the Administrator has determined to have
failed to attain. The Administrator may revise or supplement such determination at any time based on more com-
plete information or analysis concerning the area's air quality as of the attainment date.

(d) Consequences for failure to attain

(1) Within 1 year after the Administrator publishes the notice under subsection (c)(2) of this section (relating to
notice of failure to attain), each State containing a nonattainment area shall submit a revision to the applicable
implementation plan meeting the requirements of paragraph (2) of this subsection.

(2) The revision required under paragraph (1) shall meet the requirements of section 7410 of this title and sec-
tion 7502 of this title. In addition, the revision shall include such additional measures as the Administrator may
reasonably prescribe, including all measures that can be feasibly implemented in the area in light of technologic-
al achievability, costs, and any nonair quality and other air quality-related health and environmental impacts.

(3) The attainment date applicable to the revision required under paragraph (1) shall be the same as provided in
the provisions of section 7502(a)(2) of this title, except that in applying such provisions the phrase “from the
date of the notice under section 7509(c)(2) of this title” shall be substituted for the phrase “from the date such
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area was designated nonattainment under section 7407(d) of this title” and for the phrase “from the date of des-
ignation as nonattainment”.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 179, as added Nov. 15, 1990, Pub.L. 101-549, Title I, § 102(g), 104 Stat. 2420.)

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part D. Plan Requirements for Nonattainment Areas
Subpart 2. Additional Provisions for Ozone Nonattainment Areas (Refs & Annos)

§ 7511. Classifications and attainment dates

(a) Classification and attainment dates for 1989 nonattainment areas

(1) Each area designated nonattainment for ozone pursuant to section 7407(d) of this title shall be classified at the time of
such designation, under table 1, by operation of law, as a Marginal Area, a Moderate Area, a Serious Area, a Severe
Area, or an Extreme Area based on the design value for the area. The design value shall be calculated according to the in-
terpretation methodology issued by the Administrator most recently before November 15, 1990. For each area classified
under this subsection, the primary standard attainment date for ozone shall be as expeditiously as practicable but not later
than the date provided in table 1.

TABLE 1

Area class Design value [FN*] Primary standard
attainment date [FN**]

Marginal 0.121 up to 0.138 3 years after November 15,
1990

Moderate 0.138 up to 0.160 6 years after November 15,
1990

Serious 0.160 up to 0.180 9 years after November 15,
1990

Severe 0.180 up to 0.280 15 years after November 15,
1990

Extreme 0.280 and above 20 years after November 15,
1990

[FN*] The design value is measured in parts per million (ppm).

[FN**] The primary standard attainment date is measured from November 15, 1990.

(2) Notwithstanding table 1, in the case of a severe area with a 1988 ozone design value between 0.190 and 0.280 ppm,
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the attainment date shall be 17 years (in lieu of 15 years) after November 15, 1990.

(3) At the time of publication of the notice under section 7407(d)(4) of this title (relating to area designations) for each
ozone nonattainment area, the Administrator shall publish a notice announcing the classification of such ozone nonattain-
ment area. The provisions of section 7502(a)(1)(B) of this title (relating to lack of notice and comment and judicial re-
view) shall apply to such classification.

(4) If an area classified under paragraph (1) (Table 1) would have been classified in another category if the design value
in the area were 5 percent greater or 5 percent less than the level on which such classification was based, the Adminis-
trator may, in the Administrator's discretion, within 90 days after the initial classification, by the procedure required un-
der paragraph (3), adjust the classification to place the area in such other category. In making such adjustment, the Ad-
ministrator may consider the number of exceedances of the national primary ambient air quality standard for ozone in the
area, the level of pollution transport between the area and other affected areas, including both intrastate and interstate
transport, and the mix of sources and air pollutants in the area.

(5) Upon application by any State, the Administrator may extend for 1 additional year (hereinafter referred to as the
“Extension Year”) the date specified in table 1 of paragraph (1) of this subsection if--

(A) the State has complied with all requirements and commitments pertaining to the area in the applicable implementa-
tion plan, and

(B) no more than 1 exceedance of the national ambient air quality standard level for ozone has occurred in the area in
the year preceding the Extension Year.

No more than 2 one-year extensions may be issued under this paragraph for a single nonattainment area.

(b) New designations and reclassifications

(1) New designations to nonattainment

Any area that is designated attainment or unclassifiable for ozone under section 7407(d)(4) of this title, and that is sub-
sequently redesignated to nonattainment for ozone under section 7407(d)(3) of this title, shall, at the time of the redes-
ignation, be classified by operation of law in accordance with table 1 under subsection (a) of this section. Upon its
classification, the area shall be subject to the same requirements under section 7410 of this title, subpart 1 of this part,
and this subpart that would have applied had the area been so classified at the time of the notice under subsection
(a)(3) of this section, except that any absolute, fixed date applicable in connection with any such requirement is exten-
ded by operation of law by a period equal to the length of time between November 15, 1990, and the date the area is
classified under this paragraph.

(2) Reclassification upon failure to attain

(A) Within 6 months following the applicable attainment date (including any extension thereof) for an ozone nonattain-
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ment area, the Administrator shall determine, based on the area's design value (as of the attainment date), whether the
area attained the standard by that date. Except for any Severe or Extreme area, any area that the Administrator finds
has not attained the standard by that date shall be reclassified by operation of law in accordance with table 1 of subsec-
tion (a) of this section to the higher of--

(i) the next higher classification for the area, or

(ii) the classification applicable to the area's design value as determined at the time of the notice required under sub-
paragraph (B).

No area shall be reclassified as Extreme under clause (ii).

(B) The Administrator shall publish a notice in the Federal Register, no later than 6 months following the attainment
date, identifying each area that the Administrator has determined under subparagraph (A) as having failed to attain and
identifying the reclassification, if any, described under subparagraph (A).

(3) Voluntary reclassification

The Administrator shall grant the request of any State to reclassify a nonattainment area in that State in accordance
with table 1 of subsection (a) of this section to a higher classification. The Administrator shall publish a notice in the
Federal Register of any such request and of action by the Administrator granting the request.

(4) Failure of Severe Areas to attain standard

(A) If any Severe Area fails to achieve the national primary ambient air quality standard for ozone by the applicable at-
tainment date (including any extension thereof), the fee provisions under section 7511d of this title shall apply within
the area, the percent reduction requirements of section 7511a(c)(2)(B) and (C) of this title (relating to reasonable fur-
ther progress demonstration and NOx control) shall continue to apply to the area, and the State shall demonstrate that
such percent reduction has been achieved in each 3-year interval after such failure until the standard is attained. Any
failure to make such a demonstration shall be subject to the sanctions provided under this part.

(B) In addition to the requirements of subparagraph (A), if the ozone design value for a Severe Area referred to in sub-
paragraph (A) is above 0.140 ppm for the year of the applicable attainment date, or if the area has failed to achieve its
most recent milestone under section 7511a(g) of this title, the new source review requirements applicable under this
subpart in Extreme Areas shall apply in the area and the term [FN1] “major source” and “major stationary source”
shall have the same meaning as in Extreme Areas.

(C) In addition to the requirements of subparagraph (A) for those areas referred to in subparagraph (A) and not covered
by subparagraph (B), the provisions referred to in subparagraph (B) shall apply after 3 years from the applicable attain-
ment date unless the area has attained the standard by the end of such 3-year period.
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(D) If, after November 15, 1990, the Administrator modifies the method of determining compliance with the national
primary ambient air quality standard, a design value or other indicator comparable to 0.140 in terms of its relationship
to the standard shall be used in lieu of 0.140 for purposes of applying the provisions of subparagraphs (B) and (C).

(c) References to terms

(1) Any reference in this subpart to a “Marginal Area”, a “Moderate Area”, a “Serious Area”, a “Severe Area”, or an
“Extreme Area” shall be considered a reference to a Marginal Area, a Moderate Area, a Serious Area, a Severe Area, or
an Extreme Area as respectively classified under this section.

(2) Any reference in this subpart to “next higher classification” or comparable terms shall be considered a reference to
the classification related to the next higher set of design values in table 1.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 181, as added Nov. 15, 1990, Pub.L. 101-549, Title I, § 103, 104 Stat. 2423.)

[FN1] So in original. Probably should be “terms”.

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter I. Programs and Activities

Part D. Plan Requirements for Nonattainment Areas
Subpart 2. Additional Provisions for Ozone Nonattainment Areas (Refs & Annos)

§ 7511a. Plan submissions and requirements

(a) Marginal Areas

Each State in which all or part of a Marginal Area is located shall, with respect to the Marginal Area (or portion
thereof, to the extent specified in this subsection), submit to the Administrator the State implementation plan re-
visions (including the plan items) described under this subsection except to the extent the State has made such
submissions as of November 15, 1990.

(1) Inventory

Within 2 years after November 15, 1990, the State shall submit a comprehensive, accurate, current inventory
of actual emissions from all sources, as described in section 7502(c)(3) of this title, in accordance with guid-
ance provided by the Administrator.

(2) Corrections to the State implementation plan

Within the periods prescribed in this paragraph, the State shall submit a revision to the State implementation
plan that meets the following requirements--

(A) Reasonably available control technology corrections

For any Marginal Area (or, within the Administrator's discretion, portion thereof) the State shall submit,
within 6 months of the date of classification under section 7511(a) of this title, a revision that includes such
provisions to correct requirements in (or add requirements to) the plan concerning reasonably available con-
trol technology as were required under section 7502(b) of this title (as in effect immediately before Novem-
ber 15, 1990), as interpreted in guidance issued by the Administrator under section 7408 of this title before
November 15, 1990.

(B) Savings clause for vehicle inspection and maintenance

(i) For any Marginal Area (or, within the Administrator's discretion, portion thereof), the plan for which
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already includes, or was required by section 7502(b)(11)(B) of this title (as in effect immediately before
November 15, 1990) to have included, a specific schedule for implementation of a vehicle emission control
inspection and maintenance program, the State shall submit, immediately after November 15, 1990, a revi-
sion that includes any provisions necessary to provide for a vehicle inspection and maintenance program of
no less stringency than that of either the program defined in House Report Numbered 95-294, 95th Con-
gress, 1st Session, 281-291 (1977) as interpreted in guidance of the Administrator issued pursuant to section
7502(b)(11)(B) of this title (as in effect immediately before November 15, 1990) or the program already in-
cluded in the plan, whichever is more stringent.

(ii) Within 12 months after November 15, 1990, the Administrator shall review, revise, update, and repub-
lish in the Federal Register the guidance for the States for motor vehicle inspection and maintenance pro-
grams required by this chapter, taking into consideration the Administrator's investigations and audits of
such program. The guidance shall, at a minimum, cover the frequency of inspections, the types of vehicles
to be inspected (which shall include leased vehicles that are registered in the nonattainment area), vehicle
maintenance by owners and operators, audits by the State, the test method and measures, including whether
centralized or decentralized, inspection methods and procedures, quality of inspection, components covered,
assurance that a vehicle subject to a recall notice from a manufacturer has complied with that notice, and ef-
fective implementation and enforcement, including ensuring that any retesting of a vehicle after a failure
shall include proof of corrective action and providing for denial of vehicle registration in the case of tamper-
ing or misfueling. The guidance which shall be incorporated in the applicable State implementation plans by
the States shall provide the States with continued reasonable flexibility to fashion effective, reasonable, and
fair programs for the affected consumer. No later than 2 years after the Administrator promulgates regula-
tions under section 7521(m)(3) of this title (relating to emission control diagnostics), the State shall submit
a revision to such program to meet any requirements that the Administrator may prescribe under that sec-
tion.

(C) Permit programs

Within 2 years after November 15, 1990, the State shall submit a revision that includes each of the follow-
ing:

(i) Provisions to require permits, in accordance with sections 7502(c)(5) and 7503 of this title, for the con-
struction and operation of each new or modified major stationary source (with respect to ozone) to be loc-
ated in the area.

(ii) Provisions to correct requirements in (or add requirements to) the plan concerning permit programs as
were required under section 7502(b)(6) of this title (as in effect immediately before November 15, 1990),
as interpreted in regulations of the Administrator promulgated as of November 15, 1990.

(3) Periodic inventory

(A) General requirement
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No later than the end of each 3-year period after submission of the inventory under paragraph (1) until the
area is redesignated to attainment, the State shall submit a revised inventory meeting the requirements of
subsection (a)(1) of this section.

(B) Emissions statements

(i) Within 2 years after November 15, 1990, the State shall submit a revision to the State implementation
plan to require that the owner or operator of each stationary source of oxides of nitrogen or volatile organic
compounds provide the State with a statement, in such form as the Administrator may prescribe (or accept
an equivalent alternative developed by the State), for classes or categories of sources, showing the actual
emissions of oxides of nitrogen and volatile organic compounds from that source. The first such statement
shall be submitted within 3 years after November 15, 1990. Subsequent statements shall be submitted at
least every year thereafter. The statement shall contain a certification that the information contained in the
statement is accurate to the best knowledge of the individual certifying the statement.

(ii) The State may waive the application of clause (i) to any class or category of stationary sources which
emit less than 25 tons per year of volatile organic compounds or oxides of nitrogen if the State, in its sub-
missions under subparagraphs [FN1] (1) or (3)(A), provides an inventory of emissions from such class or
category of sources, based on the use of the emission factors established by the Administrator or other meth-
ods acceptable to the Administrator.

(4) General offset requirement

For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions
of volatile organic compounds to total increased emissions of such air pollutant shall be at least 1.1 to 1.

The Administrator may, in the Administrator's discretion, require States to submit a schedule for submitting any
of the revisions or other items required under this subsection. The requirements of this subsection shall apply in
lieu of any requirement that the State submit a demonstration that the applicable implementation plan provides
for attainment of the ozone standard by the applicable attainment date in any Marginal Area. Section 7502(c)(9)
of this title (relating to contingency measures) shall not apply to Marginal Areas.

(b) Moderate Areas

Each State in which all or part of a Moderate Area is located shall, with respect to the Moderate Area, make the
submissions described under subsection (a) of this section (relating to Marginal Areas), and shall also submit the
revisions to the applicable implementation plan described under this subsection.

(1) Plan provisions for reasonable further progress

(A) General rule

(i) By no later than 3 years after November 15, 1990, the State shall submit a revision to the applicable im-
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plementation plan to provide for volatile organic compound emission reductions, within 6 years after
November 15, 1990, of at least 15 percent from baseline emissions, accounting for any growth in emissions
after 1990. Such plan shall provide for such specific annual reductions in emissions of volatile organic com-
pounds and oxides of nitrogen as necessary to attain the national primary ambient air quality standard for
ozone by the attainment date applicable under this chapter. This subparagraph shall not apply in the case of
oxides of nitrogen for those areas for which the Administrator determines (when the Administrator approves
the plan or plan revision) that additional reductions of oxides of nitrogen would not contribute to attainment.

(ii) A percentage less than 15 percent may be used for purposes of clause (i) in the case of any State which
demonstrates to the satisfaction of the Administrator that--

(I) new source review provisions are applicable in the nonattainment areas in the same manner and to the
same extent as required under subsection (e) of this section in the case of Extreme Areas (with the excep-
tion that, in applying such provisions, the terms “major source” and “major stationary source” shall in-
clude (in addition to the sources described in section 7602 of this title) any stationary source or group of
sources located within a contiguous area and under common control that emits, or has the potential to
emit, at least 5 tons per year of volatile organic compounds);

(II) reasonably available control technology is required for all existing major sources (as defined in sub-
clause (I)); and

(III) the plan reflecting a lesser percentage than 15 percent includes all measures that can feasibly be im-
plemented in the area, in light of technological achievability.

To qualify for a lesser percentage under this clause, a State must demonstrate to the satisfaction of the
Administrator that the plan for the area includes the measures that are achieved in practice by sources in
the same source category in nonattainment areas of the next higher category.

(B) Baseline emissions

For purposes of subparagraph (A), the term “baseline emissions” means the total amount of actual VOC or
NOx emissions from all anthropogenic sources in the area during the calendar year 1990, excluding emis-
sions that would be eliminated under the regulations described in clauses (i) and (ii) of subparagraph (D).

(C) General rule for creditability of reductions

Except as provided under subparagraph (D), emissions reductions are creditable toward the 15 percent re-
quired under subparagraph (A) to the extent they have actually occurred, as of 6 years after November 15,
1990, from the implementation of measures required under the applicable implementation plan, rules pro-
mulgated by the Administrator, or a permit under subchapter V of this chapter.
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(D) Limits on creditability of reductions

Emission reductions from the following measures are not creditable toward the 15 percent reductions re-
quired under subparagraph (A):

(i) Any measure relating to motor vehicle exhaust or evaporative emissions promulgated by the Adminis-
trator by January 1, 1990.

(ii) Regulations concerning Reid Vapor Pressure promulgated by the Administrator by November 15,
1990, or required to be promulgated under section 7545(h) of this title.

(iii) Measures required under subsection (a)(2)(A) of this section (concerning corrections to implementa-
tion plans prescribed under guidance by the Administrator).

(iv) Measures required under subsection (a)(2)(B) of this section to be submitted immediately after
November 15, 1990 (concerning corrections to motor vehicle inspection and maintenance programs).

(2) Reasonably available control technology

The State shall submit a revision to the applicable implementation plan to include provisions to require the im-
plementation of reasonably available control technology under section 7502(c)(1) of this title with respect to
each of the following:

(A) Each category of VOC sources in the area covered by a CTG document issued by the Administrator
between November 15, 1990, and the date of attainment.

(B) All VOC sources in the area covered by any CTG issued before November 15, 1990.

(C) All other major stationary sources of VOCs that are located in the area.

Each revision described in subparagraph (A) shall be submitted within the period set forth by the Adminis-
trator in issuing the relevant CTG document. The revisions with respect to sources described in subpara-
graphs (B) and (C) shall be submitted by 2 years after November 15, 1990, and shall provide for the imple-
mentation of the required measures as expeditiously as practicable but no later than May 31, 1995.

(3) Gasoline vapor recovery

(A) General rule

Not later than 2 years after November 15, 1990, the State shall submit a revision to the applicable imple-
mentation plan to require all owners or operators of gasoline dispensing systems to install and operate, by
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the date prescribed under subparagraph (B), a system for gasoline vapor recovery of emissions from the
fueling of motor vehicles. The Administrator shall issue guidance as appropriate as to the effectiveness of
such system. This subparagraph shall apply only to facilities which sell more than 10,000 gallons of gasol-
ine per month (50,000 gallons per month in the case of an independent small business marketer of gasoline
as defined in section 7625-1 [FN2] of this title).

(B) Effective date

The date required under subparagraph (A) shall be--

(i) 6 months after the adoption date, in the case of gasoline dispensing facilities for which construction
commenced after November 15, 1990;

(ii) one year after the adoption date, in the case of gasoline dispensing facilities which dispense at least
100,000 gallons of gasoline per month, based on average monthly sales for the 2-year period before the
adoption date; or

(iii) 2 years after the adoption date, in the case of all other gasoline dispensing facilities.

Any gasoline dispensing facility described under both clause (i) and clause (ii) shall meet the require-
ments of clause (i).

(C) Reference to terms

For purposes of this paragraph, any reference to the term “adoption date” shall be considered a reference to
the date of adoption by the State of requirements for the installation and operation of a system for gasoline
vapor recovery of emissions from the fueling of motor vehicles.

(4) Motor vehicle inspection and maintenance

For all Moderate Areas, the State shall submit, immediately after November 15, 1990, a revision to the applic-
able implementation plan that includes provisions necessary to provide for a vehicle inspection and mainten-
ance program as described in subsection (a)(2)(B) of this section (without regard to whether or not the area
was required by section 7502(b)(11)(B) of this title (as in effect immediately before November 15, 1990) to
have included a specific schedule for implementation of such a program).

(5) General offset requirement

For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions
of volatile organic compounds to total increase emissions of such air pollutant shall be at least 1.15 to 1.
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(c) Serious Areas

Except as otherwise specified in paragraph (4), each State in which all or part of a Serious Area is located shall,
with respect to the Serious Area (or portion thereof, to the extent specified in this subsection), make the submis-
sions described under subsection (b) of this section (relating to Moderate Areas), and shall also submit the revi-
sions to the applicable implementation plan (including the plan items) described under this subsection. For any
Serious Area, the terms “major source” and “major stationary source” include (in addition to the sources de-
scribed in section 7602 of this title) any stationary source or group of sources located within a contiguous area
and under common control that emits, or has the potential to emit, at least 50 tons per year of volatile organic
compounds.

(1) Enhanced monitoring

In order to obtain more comprehensive and representative data on ozone air pollution, not later than 18 months
after November 15, 1990, the Administrator shall promulgate rules, after notice and public comment, for en-
hanced monitoring of ozone, oxides of nitrogen, and volatile organic compounds. The rules shall, among other
things, cover the location and maintenance of monitors. Immediately following the promulgation of rules by
the Administrator relating to enhanced monitoring, the State shall commence such actions as may be neces-
sary to adopt and implement a program based on such rules, to improve monitoring for ambient concentrations
of ozone, oxides of nitrogen and volatile organic compounds and to improve monitoring of emissions of ox-
ides of nitrogen and volatile organic compounds. Each State implementation plan for the area shall contain
measures to improve the ambient monitoring of such air pollutants.

(2) Attainment and reasonable further progress demonstrations

Within 4 years after November 15, 1990, the State shall submit a revision to the applicable implementation
plan that includes each of the following:

(A) Attainment demonstration

A demonstration that the plan, as revised, will provide for attainment of the ozone national ambient air qual-
ity standard by the applicable attainment date. This attainment demonstration must be based on photochem-
ical grid modeling or any other analytical method determined by the Administrator, in the Administrator's
discretion, to be at least as effective.

(B) Reasonable further progress demonstration

A demonstration that the plan, as revised, will result in VOC emissions reductions from the baseline emis-
sions described in subsection (b)(1)(B) of this section equal to the following amount averaged over each
consecutive 3-year period beginning 6 years after November 15, 1990, until the attainment date:

(i) at least 3 percent of baseline emissions each year; or
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(ii) an amount less than 3 percent of such baseline emissions each year, if the State demonstrates to the
satisfaction of the Administrator that the plan reflecting such lesser amount includes all measures that can
feasibly be implemented in the area, in light of technological achievability.

To lessen the 3 percent requirement under clause (ii), a State must demonstrate to the satisfaction of the
Administrator that the plan for the area includes the measures that are achieved in practice by sources in
the same source category in nonattainment areas of the next higher classification. Any determination to
lessen the 3 percent requirement shall be reviewed at each milestone under subsection (g) of this section
and revised to reflect such new measures (if any) achieved in practice by sources in the same category
in any State, allowing a reasonable time to implement such measures. The emission reductions de-
scribed in this subparagraph shall be calculated in accordance with subsection (b)(1)(C) and (D) of this
section (concerning creditability of reductions). The reductions creditable for the period beginning 6
years after November 15, 1990, shall include reductions that occurred before such period, computed in
accordance with subsection (b)(1) of this section, that exceed the 15-percent amount of reductions re-
quired under subsection (b)(1)(A) of this section.

(C) NOx control

The revision may contain, in lieu of the demonstration required under subparagraph (B), a demonstration to
the satisfaction of the Administrator that the applicable implementation plan, as revised, provides for reduc-
tions of emissions of VOC's and oxides of nitrogen (calculated according to the creditability provisions of
subsection (b)(1)(C) and (D) of this section), that would result in a reduction in ozone concentrations at
least equivalent to that which would result from the amount of VOC emission reductions required under
subparagraph (B). Within 1 year after November 15, 1990, the Administrator shall issue guidance concern-
ing the conditions under which NOx control may be substituted for VOC control or may be combined with
VOC control in order to maximize the reduction in ozone air pollution. In accord with such guidance, a less-
er percentage of VOCs may be accepted as an adequate demonstration for purposes of this subsection.

(3) Enhanced vehicle inspection and maintenance program

(A) Requirement for submission

Within 2 years after November 15, 1990, the State shall submit a revision to the applicable implementation
plan to provide for an enhanced program to reduce hydrocarbon emissions and NOx emissions from in-use
motor vehicles registered in each urbanized area (in the nonattainment area), as defined by the Bureau of the
Census, with a 1980 population of 200,000 or more.

(B) Effective date of State programs; guidance

The State program required under subparagraph (A) shall take effect no later than 2 years from November
15, 1990, and shall comply in all respects with guidance published in the Federal Register (and from time to
time revised) by the Administrator for enhanced vehicle inspection and maintenance programs. Such guid-
ance shall include--
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(i) a performance standard achievable by a program combining emission testing, including on-road emis-
sion testing, with inspection to detect tampering with emission control devices and misfueling for all
light-duty vehicles and all light-duty trucks subject to standards under section 7521 of this title; and

(ii) program administration features necessary to reasonably assure that adequate management resources,
tools, and practices are in place to attain and maintain the performance standard.

Compliance with the performance standard under clause (i) shall be determined using a method to be
established by the Administrator.

(C) State program

The State program required under subparagraph (A) shall include, at a minimum, each of the following ele-
ments--

(i) Computerized emission analyzers, including on-road testing devices.

(ii) No waivers for vehicles and parts covered by the emission control performance warranty as provided
for in section 7541(b) of this title unless a warranty remedy has been denied in writing, or for tampering-re-
lated repairs.

(iii) In view of the air quality purpose of the program, if, for any vehicle, waivers are permitted for emis-
sions-related repairs not covered by warranty, an expenditure to qualify for the waiver of an amount of
$450 or more for such repairs (adjusted annually as determined by the Administrator on the basis of the
Consumer Price Index in the same manner as provided in subchapter V of this chapter).

(iv) Enforcement through denial of vehicle registration (except for any program in operation before
November 15, 1990, whose enforcement mechanism is demonstrated to the Administrator to be more ef-
fective than the applicable vehicle registration program in assuring that noncomplying vehicles are not
operated on public roads).

(v) Annual emission testing and necessary adjustment, repair, and maintenance, unless the State demon-
strates to the satisfaction of the Administrator that a biennial inspection, in combination with other fea-
tures of the program which exceed the requirements of this chapter, will result in emission reductions
which equal or exceed the reductions which can be obtained through such annual inspections.

(vi) Operation of the program on a centralized basis, unless the State demonstrates to the satisfaction of
the Administrator that a decentralized program will be equally effective. An electronically connected test-
ing system, a licensing system, or other measures (or any combination thereof) may be considered, in ac-
cordance with criteria established by the Administrator, as equally effective for such purposes.
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(vii) Inspection of emission control diagnostic systems and the maintenance or repair of malfunctions or
system deterioration identified by or affecting such diagnostics systems.

Each State shall biennially prepare a report to the Administrator which assesses the emission reductions
achieved by the program required under this paragraph based on data collected during inspection and
repair of vehicles. The methods used to assess the emission reductions shall be those established by the
Administrator.

(4) Clean-fuel vehicle programs

(A) Except to the extent that substitute provisions have been approved by the Administrator under subpara-
graph (B), the State shall submit to the Administrator, within 42 months of November 15, 1990, a revision to
the applicable implementation plan for each area described under part C of subchapter II of this chapter to in-
clude such measures as may be necessary to ensure the effectiveness of the applicable provisions of the clean-
fuel vehicle program prescribed under part C of subchapter II of this chapter, including all measures necessary
to make the use of clean alternative fuels in clean-fuel vehicles (as defined in part C of subchapter II of this
chapter) economic from the standpoint of vehicle owners. Such a revision shall also be submitted for each area
that opts into the clean fuel-vehicle program as provided in part C of subchapter II of this chapter.

(B) The Administrator shall approve, as a substitute for all or a portion of the clean-fuel vehicle program pre-
scribed under part C of subchapter II of this chapter, any revision to the relevant applicable implementation
plan that in the Administrator's judgment will achieve long-term reductions in ozone-producing and toxic air
emissions equal to those achieved under part C of subchapter II of this chapter, or the percentage thereof at-
tributable to the portion of the clean-fuel vehicle program for which the revision is to substitute. The Adminis-
trator may approve such revision only if it consists exclusively of provisions other than those required under
this chapter for the area. Any State seeking approval of such revision must submit the revision to the Adminis-
trator within 24 months of November 15, 1990. The Administrator shall approve or disapprove any such revi-
sion within 30 months of November 15, 1990. The Administrator shall publish the revision submitted by a
State in the Federal Register upon receipt. Such notice shall constitute a notice of proposed rulemaking on
whether or not to approve such revision and shall be deemed to comply with the requirements concerning no-
tices of proposed rulemaking contained in sections 553 through 557 of Title 5 (related to notice and com-
ment). Where the Administrator approves such revision for any area, the State need not submit the revision re-
quired by subparagraph (A) for the area with respect to the portions of the Federal clean-fuel vehicle program
for which the Administrator has approved the revision as a substitute.

(C) If the Administrator determines, under section 7509 of this title, that the State has failed to submit any
portion of the program required under subparagraph (A), then, in addition to any sanctions available under
section 7509 of this title, the State may not receive credit, in any demonstration of attainment or reasonable
further progress for the area, for any emission reductions from implementation of the corresponding aspects of
the Federal clean-fuel vehicle requirements established in part C of subchapter II of this chapter.

(5) Transportation control
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(A) [FN3] Beginning 6 years after November 15, 1990, and each third year thereafter, the State shall submit a
demonstration as to whether current aggregate vehicle mileage, aggregate vehicle emissions, congestion
levels, and other relevant parameters are consistent with those used for the area's demonstration of attainment.
Where such parameters and emissions levels exceed the levels projected for purposes of the area's attainment
demonstration, the State shall within 18 months develop and submit a revision of the applicable implementa-
tion plan that includes a transportation control measures program consisting of measures from, but not limited
to, section 7408(f) of this title that will reduce emissions to levels that are consistent with emission levels pro-
jected in such demonstration. In considering such measures, the State should ensure adequate access to down-
town, other commercial, and residential areas and should avoid measures that increase or relocate emissions
and congestion rather than reduce them. Such revision shall be developed in accordance with guidance issued
by the Administrator pursuant to section 7408(e) of this title and with the requirements of section 7504(b) of
this title and shall include implementation and funding schedules that achieve expeditious emissions reduc-
tions in accordance with implementation plan projections.

(6) De minimis rule

The new source review provisions under this part shall ensure that increased emissions of volatile organic
compounds resulting from any physical change in, or change in the method of operation of, a stationary source
located in the area shall not be considered de minimis for purposes of determining the applicability of the per-
mit requirements established by this chapter unless the increase in net emissions of such air pollutant from
such source does not exceed 25 tons when aggregated with all other net increases in emissions from the source
over any period of 5 consecutive calendar years which includes the calendar year in which such increase oc-
curred.

(7) Special rule for modifications of sources emitting less than 100 tons

In the case of any major stationary source of volatile organic compounds located in the area (other than a
source which emits or has the potential to emit 100 tons or more of volatile organic compounds per year),
whenever any change (as described in section 7411(a)(4) of this title) at that source results in any increase
(other than a de minimis increase) in emissions of volatile organic compounds from any discrete operation,
unit, or other pollutant emitting activity at the source, such increase shall be considered a modification for
purposes of section 7502(c)(5) of this title and section 7503(a) of this title, except that such increase shall not
be considered a modification for such purposes if the owner or operator of the source elects to offset the in-
crease by a greater reduction in emissions of volatile organic compounds concerned from other operations,
units, or activities within the source at an internal offset ratio of at least 1.3 to 1. If the owner or operator does
not make such election, such change shall be considered a modification for such purposes, but in applying sec-
tion 7503(a)(2) of this title in the case of any such modification, the best available control technology
(BACT), as defined in section 7479 of this title, shall be substituted for the lowest achievable emission rate
(LAER). The Administrator shall establish and publish policies and procedures for implementing the provi-
sions of this paragraph.

(8) Special rule for modifications of sources emitting 100 tons or more

In the case of any major stationary source of volatile organic compounds located in the area which emits or
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has the potential to emit 100 tons or more of volatile organic compounds per year, whenever any change (as
described in section 7411(a)(4) of this title) at that source results in any increase (other than a de minimis in-
crease) in emissions of volatile organic compounds from any discrete operation, unit, or other pollutant emit-
ting activity at the source, such increase shall be considered a modification for purposes of section 7502(c)(5)
of this title and section 7503(a) of this title, except that if the owner or operator of the source elects to offset
the increase by a greater reduction in emissions of volatile organic compounds from other operations, units, or
activities within the source at an internal offset ratio of at least 1.3 to 1, the requirements of section 7503(a)(2)
of this title (concerning the lowest achievable emission rate (LAER)) shall not apply.

(9) Contingency provisions

In addition to the contingency provisions required under section 7502(c)(9) of this title, the plan revision shall
provide for the implementation of specific measures to be undertaken if the area fails to meet any applicable
milestone. Such measures shall be included in the plan revision as contingency measures to take effect without
further action by the State or the Administrator upon a failure by the State to meet the applicable milestone.

(10) General offset requirement

For purposes of satisfying the emission offset requirements of this part, the ratio of total emission reductions
of volatile organic compounds to total increase emissions of such air pollutant shall be at least 1.2 to 1.

Any reference to “attainment date” in subsection (b) of this section, which is incorporated by reference into this
subsection, shall refer to the attainment date for serious areas.

(d) Severe Areas

Each State in which all or part of a Severe Area is located shall, with respect to the Severe Area, make the sub-
missions described under subsection (c) of this section (relating to Serious Areas), and shall also submit the revi-
sions to the applicable implementation plan (including the plan items) described under this subsection. For any
Severe Area, the terms “major source” and “major stationary source” include (in addition to the sources de-
scribed in section 7602 of this title) any stationary source or group of sources located within a contiguous area
and under common control that emits, or has the potential to emit, at least 25 tons per year of volatile organic
compounds.

(1) Vehicle miles traveled

(A) Within 2 years after November 15, 1990, the State shall submit a revision that identifies and adopts spe-
cific enforceable transportation control strategies and transportation control measures to offset any growth in
emissions from growth in vehicle miles traveled or numbers of vehicle trips in such area and to attain reduc-
tion in motor vehicle emissions as necessary, in combination with other emission reduction requirements of
this subpart, to comply with the requirements of subsection [FN4] (b)(2)(B) and (c)(2)(B) of this section
(pertaining to periodic emissions reduction requirements). The State shall consider measures specified in sec-
tion 7408(f) of this title, and choose from among and implement such measures as necessary to demonstrate
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attainment with the national ambient air quality standards; in considering such measures, the State should en-
sure adequate access to downtown, other commercial, and residential areas and should avoid measures that in-
crease or relocate emissions and congestion rather than reduce them.

(B) The State may also, in its discretion, submit a revision at any time requiring employers in such area to im-
plement programs to reduce work-related vehicle trips and miles travelled by employees. Such revision shall
be developed in accordance with guidance issued by the Administrator pursuant to section 7408(f) of this title
and may require that employers in such area increase average passenger occupancy per vehicle in commuting
trips between home and the workplace during peak travel periods. The guidance of the Administrator may spe-
cify average vehicle occupancy rates which vary for locations within a nonattainment area (suburban, center
city, business district) or among nonattainment areas reflecting existing occupancy rates and the availability of
high occupancy modes. Any State required to submit a revision under this subparagraph (as in effect before
December 23, 1995) containing provisions requiring employers to reduce work-related vehicle trips and miles
travelled by employees may, in accordance with State law, remove such provisions from the implementation
plan, or withdraw its submission, if the State notifies the Administrator, in writing, that the State has under-
taken, or will undertake, one or more alternative methods that will achieve emission reductions equivalent to
those to be achieved by the removed or withdrawn provisions.

(2) Offset requirement

For purposes of satisfying the offset requirements pursuant to this part, the ratio of total emission reductions
of VOCs to total increased emissions of such air pollutant shall be at least 1.3 to 1, except that if the State plan
requires all existing major sources in the nonattainment area to use best available control technology (as
defined in section 7479(3) of this title) for the control of volatile organic compounds, the ratio shall be at least
1.2 to 1.

(3) Enforcement under section 7511d

By December 31, 2000, the State shall submit a plan revision which includes the provisions required under
section 7511d of this title.

Any reference to the term “attainment date” in subsection (b) or (c) of this section, which is incorporated by ref-
erence into this subsection (d), shall refer to the attainment date for Severe Areas.

(e) Extreme Areas

Each State in which all or part of an Extreme Area is located shall, with respect to the Extreme Area, make the
submissions described under subsection (d) of this section (relating to Severe Areas), and shall also submit the
revisions to the applicable implementation plan (including the plan items) described under this subsection. The
provisions of clause (ii) of subsection (c)(2)(B) of this section (relating to reductions of less than 3 percent), the
provisions of paragaphs [FN5] (6), (7) and (8) of subsection (c) of this section (relating to de minimus rule and
modification of sources), and the provisions of clause (ii) of subsection (b)(1)(A) of this section (relating to re-
ductions of less than 15 percent) shall not apply in the case of an Extreme Area. For any Extreme Area, the
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terms “major source” and “major stationary source” includes (in addition to the sources described in section
7602 of this title) any stationary source or group of sources located within a contiguous area and under common
control that emits, or has the potential to emit, at least 10 tons per year of volatile organic compounds.

(1) Offset requirement

For purposes of satisfying the offset requirements pursuant to this part, the ratio of total emission reductions
of VOCs to total increased emissions of such air pollutant shall be at least 1.5 to 1, except that if the State plan
requires all existing major sources in the nonattainment area to use best available control technology (as
defined in section 7479(3) of this title) for the control of volatile organic compounds, the ratio shall be at least
1.2 to 1.

(2) Modifications

Any change (as described in section 7411(a)(4) of this title) at a major stationary source which results in any
increase in emissions from any discrete operation, unit, or other pollutant emitting activity at the source shall
be considered a modification for purposes of section 7502(c)(5) of this title and section 7503(a) of this title,
except that for purposes of complying with the offset requirement pursuant to section 7503(a)(1) of this title,
any such increase shall not be considered a modification if the owner or operator of the source elects to offset
the increase by a greater reduction in emissions of the air pollutant concerned from other discrete operations,
units, or activities within the source at an internal offset ratio of at least 1.3 to 1. The offset requirements of
this part shall not be applicable in Extreme Areas to a modification of an existing source if such modification
consists of installation of equipment required to comply with the applicable implementation plan, permit, or
this chapter.

(3) Use of clean fuels or advanced control technology

For Extreme Areas, a plan revision shall be submitted within 3 years after November 15, 1990, to require, ef-
fective 8 years after November 15, 1990, that each new, modified, and existing electric utility and industrial
and commercial boiler which emits more than 25 tons per year of oxides of nitrogen--

(A) burn as its primary fuel natural gas, methanol, or ethanol (or a comparably low polluting fuel), or

(B) use advanced control technology (such as catalytic control technology or other comparably effective
control methods) for reduction of emissions of oxides of nitrogen.

For purposes of this subsection, the term “primary fuel” means the fuel which is used 90 percent or more of
the operating time. This paragraph shall not apply during any natural gas supply emergency (as defined in
title III of the Natural Gas Policy Act of 1978 [15 U.S.C.A. § 3361 et seq.] ).

(4) Traffic control measures during heavy traffic hours
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For Extreme Areas, each implementation plan revision under this subsection may contain provisions establish-
ing traffic control measures applicable during heavy traffic hours to reduce the use of high polluting vehicles
or heavy-duty vehicles, notwithstanding any other provision of law.

(5) New technologies

The Administrator may, in accordance with section 7410 of this title, approve provisions of an implementation
plan for an Extreme Area which anticipate development of new control techniques or improvement of existing
control technologies, and an attainment demonstration based on such provisions, if the State demonstrates to
the satisfaction of the Administrator that--

(A) such provisions are not necessary to achieve the incremental emission reductions required during the
first 10 years after November 15, 1990; and

(B) the State has submitted enforceable commitments to develop and adopt contingency measures to be im-
plemented as set forth herein if the anticipated technologies do not achieve planned reductions.

Such contingency measures shall be submitted to the Administrator no later than 3 years before proposed
implementation of the plan provisions and approved or disapproved by the Administrator in accordance with
section 7410 of this title. The contingency measures shall be adequate to produce emission reductions suffi-
cient, in conjunction with other approved plan provisions, to achieve the periodic emission reductions re-
quired by subsection (b)(1) or (c)(2) of this section and attainment by the applicable dates. If the Adminis-
trator determines that an Extreme Area has failed to achieve an emission reduction requirement set forth in
subsection (b)(1) or (c)(2) of this section, and that such failure is due in whole or part to an inability to fully
implement provisions approved pursuant to this subsection, the Administrator shall require the State to im-
plement the contingency measures to the extent necessary to assure compliance with subsections (b)(1) and
(c)(2) of this section.

Any reference to the term “attainment date” in subsection (b), (c), or (d) of this section which is incorporated by
reference into this subsection, shall refer to the attainment date for Extreme Areas.

(f) NOx requirements

(1) The plan provisions required under this subpart for major stationary sources of volatile organic compounds
shall also apply to major stationary sources (as defined in section 7602 of this title and subsections (c), (d), and
(e) of this section) of oxides of nitrogen. This subsection shall not apply in the case of oxides of nitrogen for
those sources for which the Administrator determines (when the Administrator approves a plan or plan revision)
that net air quality benefits are greater in the absence of reductions of oxides of nitrogen from the sources con-
cerned. This subsection shall also not apply in the case of oxides of nitrogen for--

(A) nonattainment areas not within an ozone transport region under section 7511c of this title, if the Adminis-
trator determines (when the Administrator approves a plan or plan revision) that additional reductions of ox-
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ides of nitrogen would not contribute to attainment of the national ambient air quality standard for ozone in
the area, or

(B) nonattainment areas within such an ozone transport region if the Administrator determines (when the Ad-
ministrator approves a plan or plan revision) that additional reductions of oxides of nitrogen would not pro-
duce net ozone air quality benefits in such region.

The Administrator shall, in the Administrator's determinations, consider the study required under section 7511f
of this title.

(2)(A) If the Administrator determines that excess reductions in emissions of NOx would be achieved under
paragraph (1), the Administrator may limit the application of paragraph (1) to the extent necessary to avoid
achieving such excess reductions.

(B) For purposes of this paragraph, excess reductions in emissions of NOx are emission reductions for which the
Administrator determines that net air quality benefits are greater in the absence of such reductions. Alternat-
ively, for purposes of this paragraph, excess reductions in emissions of NOx are, for--

(i) nonattainment areas not within an ozone transport region under section 7511c of this title, emission reduc-
tions that the Administrator determines would not contribute to attainment of the national ambient air quality
standard for ozone in the area, or

(ii) nonattainment areas within such ozone transport region, emission reductions that the Administrator de-
termines would not produce net ozone air quality benefits in such region.

(3) At any time after the final report under section 7511f of this title is submitted to Congress, a person may pe-
tition the Administrator for a determination under paragraph (1) or (2) with respect to any nonattainment area or
any ozone transport region under section 7511c of this title. The Administrator shall grant or deny such petition
within 6 months after its filing with the Administrator.

(g) Milestones

(1) Reductions in emissions

6 years after November 15, 1990, and at intervals of every 3 years thereafter, the State shall determine wheth-
er each nonattainment area (other than an area classified as Marginal or Moderate) has achieved a reduction in
emissions during the preceding intervals equivalent to the total emission reductions required to be achieved by
the end of such interval pursuant to subsection (b)(1) of this section and the corresponding requirements of
subsections (c)(2)(B) and (C), (d), and (e) of this section. Such reduction shall be referred to in this section as
an applicable milestone.
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(2) Compliance demonstration

For each nonattainment area referred to in paragraph (1), not later than 90 days after the date on which an ap-
plicable milestone occurs (not including an attainment date on which a milestone occurs in cases where the
standard has been attained), each State in which all or part of such area is located shall submit to the Adminis-
trator a demonstration that the milestone has been met. A demonstration under this paragraph shall be submit-
ted in such form and manner, and shall contain such information and analysis, as the Administrator shall re-
quire, by rule. The Administrator shall determine whether or not a State's demonstration is adequate within 90
days after the Administrator's receipt of a demonstration which contains the information and analysis required
by the Administrator.

(3) Serious and Severe Areas; State election

If a State fails to submit a demonstration under paragraph (2) for any Serious or Severe Area within the re-
quired period or if the Administrator determines that the area has not met any applicable milestone, the State
shall elect, within 90 days after such failure or determination--

(A) to have the area reclassified to the next higher classification,

(B) to implement specific additional measures adequate, as determined by the Administrator, to meet the
next milestone as provided in the applicable contingency plan, or

(C) to adopt an economic incentive program as described in paragraph (4).

If the State makes an election under subparagraph (B), the Administrator shall, within 90 days after the elec-
tion, review such plan and shall, if the Administrator finds the contingency plan inadequate, require further
measures necessary to meet such milestone. Once the State makes an election, it shall be deemed accepted
by the Administrator as meeting the election requirement. If the State fails to make an election required un-
der this paragraph within the required 90-day period or within 6 months thereafter, the area shall be reclassi-
fied to the next higher classification by operation of law at the expiration of such 6-month period. Within 12
months after the date required for the State to make an election, the State shall submit a revision of the ap-
plicable implementation plan for the area that meets the requirements of this paragraph. The Administrator
shall review such plan revision and approve or disapprove the revision within 9 months after the date of its
submission.

(4) Economic incentive program

(A) An economic incentive program under this paragraph shall be consistent with rules published by the Ad-
ministrator and sufficient, in combination with other elements of the State plan, to achieve the next milestone.
The State program may include a nondiscriminatory system, consistent with applicable law regarding inter-
state commerce, of State established emissions fees or a system of marketable permits, or a system of State
fees on sale or manufacture of products the use of which contributes to ozone formation, or any combination
of the foregoing or other similar measures. The program may also include incentives and requirements to re-
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duce vehicle emissions and vehicle miles traveled in the area, including any of the transportation control
measures identified in section 7408(f) of this title.

(B) Within 2 years after November 15, 1990, the Administrator shall publish rules for the programs to be ad-
opted pursuant to subparagraph (A). Such rules shall include model plan provisions which may be adopted for
reducing emissions from permitted stationary sources, area sources, and mobile sources. The guidelines shall
require that any revenues generated by the plan provisions adopted pursuant to subparagraph (A) shall be used
by the State for any of the following:

(i) Providing incentives for achieving emission reductions.

(ii) Providing assistance for the development of innovative technologies for the control of ozone air pollu-
tion and for the development of lower-polluting solvents and surface coatings. Such assistance shall not
provide for the payment of more than 75 percent of either the costs of any project to develop such a techno-
logy or the costs of development of a lower-polluting solvent or surface coating.

(iii) Funding the administrative costs of State programs under this chapter. Not more than 50 percent of such
revenues may be used for purposes of this clause.

(5) Extreme Areas

If a State fails to submit a demonstration under paragraph (2) for any Extreme Area within the required period,
or if the Administrator determines that the area has not met any applicable milestone, the State shall, within 9
months after such failure or determination, submit a plan revision to implement an economic incentive pro-
gram which meets the requirements of paragraph (4). The Administrator shall review such plan revision and
approve or disapprove the revision within 9 months after the date of its submission.

(h) Rural transport areas

(1) Notwithstanding any other provision of section 7511 of this title or this section, a State containing an ozone
nonattainment area that does not include, and is not adjacent to, any part of a Metropolitan Statistical Area or,
where one exists, a Consolidated Metropolitan Statistical Area (as defined by the United States Bureau of the
Census), which area is treated by the Administrator, in the Administrator's discretion, as a rural transport area
within the meaning of paragraph (2), shall be treated by operation of law as satisfying the requirements of this
section if it makes the submissions required under subsection (a) of this section (relating to marginal areas).

(2) The Administrator may treat an ozone nonattainment area as a rural transport area if the Administrator finds
that sources of VOC (and, where the Administrator determines relevant, NOx) emissions within the area do not
make a significant contribution to the ozone concentrations measured in the area or in other areas.

(i) Reclassified areas
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Each State containing an ozone nonattainment area reclassified under section 7511(b)(2) of this title shall meet
such requirements of subsections (b) through (d) of this section as may be applicable to the area as reclassified,
according to the schedules prescribed in connection with such requirements, except that the Administrator may
adjust any applicable deadlines (other than attainment dates) to the extent such adjustment is necessary or appro-
priate to assure consistency among the required submissions.

(j) Multi-State ozone nonattainment areas

(1) Coordination among States

Each State in which there is located a portion of a single ozone nonattainment area which covers more than
one State (hereinafter in this section referred to as a “multi-State ozone nonattainment area”) shall--

(A) take all reasonable steps to coordinate, substantively and procedurally, the revisions and implementation
of State implementation plans applicable to the nonattainment area concerned; and

(B) use photochemical grid modeling or any other analytical method determined by the Administrator, in his
discretion, to be at least as effective.

The Administrator may not approve any revision of a State implementation plan submitted under this part
for a State in which part of a multi-State ozone nonattainment area is located if the plan revision for that
State fails to comply with the requirements of this subsection.

(2) Failure to demonstrate attainment

If any State in which there is located a portion of a multi-State ozone nonattainment area fails to provide a
demonstration of attainment of the national ambient air quality standard for ozone in that portion within the
required period, the State may petition the Administrator to make a finding that the State would have been
able to make such demonstration but for the failure of one or more other States in which other portions of the
area are located to commit to the implementation of all measures required under this section (relating to plan
submissions and requirements for ozone nonattainment areas). If the Administrator makes such finding, the
provisions of section 7509 of this title (relating to sanctions) shall not apply, by reason of the failure to make
such demonstration, in the portion of the multi-State ozone nonattainment area within the State submitting
such petition.

CREDIT(S)

(July 14, 1955, c. 360, Title I, § 182, as added Nov. 15, 1990, Pub.L. 101-549, Title I, § 103, 104 Stat. 2426, and
amended Dec. 23, 1995, Pub.L. 104-70, § 1, 109 Stat. 773.)

[FN1] So in original. Probably should be “subparagraph”.

[FN2] So in original. Probably should be section “7625”.
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[FN3] So in original. No subpar. (B) has been enacted.

[FN4] So in original. Probably should be “subsections”.

[FN5] So in original. Probably should be “paragraphs”.

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

United States Code Annotated Currentness
Title 42. The Public Health and Welfare

Chapter 85. Air Pollution Prevention and Control (Refs & Annos)
Subchapter III. General Provisions

§ 7607. Administrative proceedings and judicial review

(a) Administrative subpenas; confidentiality; witnesses

In connection with any determination under section 7410(f) of this title, or for purposes of obtaining information
under section 7521(b)(4) or 7545(c)(3) of this title, any investigation, monitoring, reporting requirement, entry,
compliance inspection, or administrative enforcement proceeding under the [FN1] chapter (including but not
limited to section 7413, section 7414, section 7420, section 7429, section 7477, section 7524, section 7525, sec-
tion 7542, section 7603, or section 7606 of this title),, [FN2] the Administrator may issue subpenas for the at-
tendance and testimony of witnesses and the production of relevant papers, books, and documents, and he may
administer oaths. Except for emission data, upon a showing satisfactory to the Administrator by such owner or
operator that such papers, books, documents, or information or particular part thereof, if made public, would di-
vulge trade secrets or secret processes of such owner or operator, the Administrator shall consider such record,
report, or information or particular portion thereof confidential in accordance with the purposes of section 1905
of Title 18, except that such paper, book, document, or information may be disclosed to other officers, employ-
ees, or authorized representatives of the United States concerned with carrying out this chapter, to persons carry-
ing out the National Academy of Sciences' study and investigation provided for in section 7521(c) of this title,
or when relevant in any proceeding under this chapter. Witnesses summoned shall be paid the same fees and
mileage that are paid witnesses in the courts of the United States. In case of contumacy or refusal to obey a sub-
pena served upon any person under this subparagraph, the district court of the United States for any district in
which such person is found or resides or transacts business, upon application by the United States and after no-
tice to such person, shall have jurisdiction to issue an order requiring such person to appear and give testimony
before the Administrator to appear and produce papers, books, and documents before the Administrator, or both,
and any failure to obey such order of the court may be punished by such court as a contempt thereof.

(b) Judicial review

(1) A petition for review of action of the Administrator in promulgating any national primary or secondary am-
bient air quality standard, any emission standard or requirement under section 7412 of this title, any standard of
performance or requirement under section 7411 of this title, any standard under section 7521 of this title (other
than a standard required to be prescribed under section 7521(b)(1) of this title), any determination under section
7521(b)(5) of this title, any control or prohibition under section 7545 of this title, any standard under section
7571 of this title, any rule issued under section 7413, 7419, or under section 7420 of this title, or any other na-
tionally applicable regulations promulgated, or final action taken, by the Administrator under this chapter may
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be filed only in the United States Court of Appeals for the District of Columbia. A petition for review of the Ad-
ministrator's action in approving or promulgating any implementation plan under section 7410 of this title or
section 7411(d) of this title, any order under section 7411(j) of this title, under section 7412 of this title,, [FN2]
under section 7419 of this title, or under section 7420 of this title, or his action under section 1857c-10(c)(2)(A),
(B), or (C) of this title (as in effect before August 7, 1977) or under regulations thereunder, or revising regula-
tions for enhanced monitoring and compliance certification programs under section 7414(a)(3) of this title, or
any other final action of the Administrator under this chapter (including any denial or disapproval by the Admin-
istrator under subchapter I of this chapter) which is locally or regionally applicable may be filed only in the
United States Court of Appeals for the appropriate circuit. Notwithstanding the preceding sentence a petition for
review of any action referred to in such sentence may be filed only in the United States Court of Appeals for the
District of Columbia if such action is based on a determination of nationwide scope or effect and if in taking
such action the Administrator finds and publishes that such action is based on such a determination. Any petition
for review under this subsection shall be filed within sixty days from the date notice of such promulgation, ap-
proval, or action appears in the Federal Register, except that if such petition is based solely on grounds arising
after such sixtieth day, then any petition for review under this subsection shall be filed within sixty days after
such grounds arise. The filing of a petition for reconsideration by the Administrator of any otherwise final rule
or action shall not affect the finality of such rule or action for purposes of judicial review nor extend the time
within which a petition for judicial review of such rule or action under this section may be filed, and shall not
postpone the effectiveness of such rule or action.

(2) Action of the Administrator with respect to which review could have been obtained under paragraph (1) shall
not be subject to judicial review in civil or criminal proceedings for enforcement. Where a final decision by the
Administrator defers performance of any nondiscretionary statutory action to a later time, any person may chal-
lenge the deferral pursuant to paragraph (1).

(c) Additional evidence

In any judicial proceeding in which review is sought of a determination under this chapter required to be made
on the record after notice and opportunity for hearing, if any party applies to the court for leave to adduce addi-
tional evidence, and shows to the satisfaction of the court that such additional evidence is material and that there
were reasonable grounds for the failure to adduce such evidence in the proceeding before the Administrator, the
court may order such additional evidence (and evidence in rebuttal thereof) to be taken before the Administrator,
in such manner and upon such terms and conditions as to [FN3] the court may deem proper. The Administrator
may modify his findings as to the facts, or make new findings, by reason of the additional evidence so taken and
he shall file such modified or new findings, and his recommendation, if any, for the modification or setting aside
of his original determination, with the return of such additional evidence.

(d) Rulemaking

(1) This subsection applies to--

(A) the promulgation or revision of any national ambient air quality standard under section 7409 of this title,
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(B) the promulgation or revision of an implementation plan by the Administrator under section 7410(c) of this
title,

(C) the promulgation or revision of any standard of performance under section 7411 of this title, or emission
standard or limitation under section 7412(d) of this title, any standard under section 7412(f) of this title, or
any regulation under section 7412(g)(1)(D) and (F) of this title, or any regulation under section 7412(m) or (n)
of this title,

(D) the promulgation of any requirement for solid waste combustion under section 7429 of this title,

(E) the promulgation or revision of any regulation pertaining to any fuel or fuel additive under section 7545 of
this title,

(F) the promulgation or revision of any aircraft emission standard under section 7571 of this title,

(G) the promulgation or revision of any regulation under subchapter IV-A of this chapter (relating to control
of acid deposition),

(H) promulgation or revision of regulations pertaining to primary nonferrous smelter orders under section
7419 of this title (but not including the granting or denying of any such order),

(I) promulgation or revision of regulations under subchapter VI of this chapter (relating to stratosphere and
ozone protection),

(J) promulgation or revision of regulations under part C of subchapter I of this chapter (relating to prevention
of significant deterioration of air quality and protection of visibility),

(K) promulgation or revision of regulations under section 7521 of this title and test procedures for new motor
vehicles or engines under section 7525 of this title, and the revision of a standard under section 7521(a)(3) of
this title,

(L) promulgation or revision of regulations for noncompliance penalties under section 7420 of this title,

(M) promulgation or revision of any regulations promulgated under section 7541 of this title (relating to war-
ranties and compliance by vehicles in actual use),

(N) action of the Administrator under section 7426 of this title (relating to interstate pollution abatement),
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(O) the promulgation or revision of any regulation pertaining to consumer and commercial products under
section 7511b(e) of this title,

(P) the promulgation or revision of any regulation pertaining to field citations under section 7413(d)(3) of this
title,

(Q) the promulgation or revision of any regulation pertaining to urban buses or the clean-fuel vehicle, clean-
fuel fleet, and clean fuel programs under part C of subchapter II of this chapter,

(R) the promulgation or revision of any regulation pertaining to nonroad engines or nonroad vehicles under
section 7547 of this title,

(S) the promulgation or revision of any regulation relating to motor vehicle compliance program fees under
section 7552 of this title,

(T) the promulgation or revision of any regulation under subchapter IV-A of this chapter (relating to acid de-
position),

(U) the promulgation or revision of any regulation under section 7511b(f) of this title pertaining to marine
vessels, and

(V) such other actions as the Administrator may determine.

The provisions of section 553 through 557 and section 706 of Title 5 shall not, except as expressly provided in
this subsection, apply to actions to which this subsection applies. This subsection shall not apply in the case of
any rule or circumstance referred to in subparagraphs (A) or (B) of subsection 553(b) of Title 5.

(2) Not later than the date of proposal of any action to which this subsection applies, the Administrator shall es-
tablish a rulemaking docket for such action (hereinafter in this subsection referred to as a “rule”). Whenever a
rule applies only within a particular State, a second (identical) docket shall be simultaneously established in the
appropriate regional office of the Environmental Protection Agency.

(3) In the case of any rule to which this subsection applies, notice of proposed rulemaking shall be published in
the Federal Register, as provided under section 553(b) of Title 5, shall be accompanied by a statement of its
basis and purpose and shall specify the period available for public comment (hereinafter referred to as the
“comment period”). The notice of proposed rulemaking shall also state the docket number, the location or loca-
tions of the docket, and the times it will be open to public inspection. The statement of basis and purpose shall
include a summary of--
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(A) the factual data on which the proposed rule is based;

(B) the methodology used in obtaining the data and in analyzing the data; and

(C) the major legal interpretations and policy considerations underlying the proposed rule.

The statement shall also set forth or summarize and provide a reference to any pertinent findings, recommenda-
tions, and comments by the Scientific Review Committee established under section 7409(d) of this title and the
National Academy of Sciences, and, if the proposal differs in any important respect from any of these recom-
mendations, an explanation of the reasons for such differences. All data, information, and documents referred to
in this paragraph on which the proposed rule relies shall be included in the docket on the date of publication of
the proposed rule.

(4)(A) The rulemaking docket required under paragraph (2) shall be open for inspection by the public at reason-
able times specified in the notice of proposed rulemaking. Any person may copy documents contained in the
docket. The Administrator shall provide copying facilities which may be used at the expense of the person seek-
ing copies, but the Administrator may waive or reduce such expenses in such instances as the public interest re-
quires. Any person may request copies by mail if the person pays the expenses, including personnel costs to do
the copying.

(B)(i) Promptly upon receipt by the agency, all written comments and documentary information on the proposed
rule received from any person for inclusion in the docket during the comment period shall be placed in the dock-
et. The transcript of public hearings, if any, on the proposed rule shall also be included in the docket promptly
upon receipt from the person who transcribed such hearings. All documents which become available after the
proposed rule has been published and which the Administrator determines are of central relevance to the rule-
making shall be placed in the docket as soon as possible after their availability.

(ii) The drafts of proposed rules submitted by the Administrator to the Office of Management and Budget for
any interagency review process prior to proposal of any such rule, all documents accompanying such drafts, and
all written comments thereon by other agencies and all written responses to such written comments by the Ad-
ministrator shall be placed in the docket no later than the date of proposal of the rule. The drafts of the final rule
submitted for such review process prior to promulgation and all such written comments thereon, all documents
accompanying such drafts, and written responses thereto shall be placed in the docket no later than the date of
promulgation.

(5) In promulgating a rule to which this subsection applies (i) the Administrator shall allow any person to submit
written comments, data, or documentary information; (ii) the Administrator shall give interested persons an op-
portunity for the oral presentation of data, views, or arguments, in addition to an opportunity to make written
submissions; (iii) a transcript shall be kept of any oral presentation; and (iv) the Administrator shall keep the re-
cord of such proceeding open for thirty days after completion of the proceeding to provide an opportunity for
submission of rebuttal and supplementary information.
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(6)(A) The promulgated rule shall be accompanied by (i) a statement of basis and purpose like that referred to in
paragraph (3) with respect to a proposed rule and (ii) an explanation of the reasons for any major changes in the
promulgated rule from the proposed rule.

(B) The promulgated rule shall also be accompanied by a response to each of the significant comments, criti-
cisms, and new data submitted in written or oral presentations during the comment period.

(C) The promulgated rule may not be based (in part or whole) on any information or data which has not been
placed in the docket as of the date of such promulgation.

(7)(A) The record for judicial review shall consist exclusively of the material referred to in paragraph (3), clause
(i) of paragraph (4)(B), and subparagraphs (A) and (B) of paragraph (6).

(B) Only an objection to a rule or procedure which was raised with reasonable specificity during the period for
public comment (including any public hearing) may be raised during judicial review. If the person raising an ob-
jection can demonstrate to the Administrator that it was impracticable to raise such objection within such time or
if the grounds for such objection arose after the period for public comment (but within the time specified for ju-
dicial review) and if such objection is of central relevance to the outcome of the rule, the Administrator shall
convene a proceeding for reconsideration of the rule and provide the same procedural rights as would have been
afforded had the information been available at the time the rule was proposed. If the Administrator refuses to
convene such a proceeding, such person may seek review of such refusal in the United States court of appeals
for the appropriate circuit (as provided in subsection (b) of this section). Such reconsideration shall not postpone
the effectiveness of the rule. The effectiveness of the rule may be stayed during such reconsideration, however,
by the Administrator or the court for a period not to exceed three months.

(8) The sole forum for challenging procedural determinations made by the Administrator under this subsection
shall be in the United States court of appeals for the appropriate circuit (as provided in subsection (b) of this sec-
tion) at the time of the substantive review of the rule. No interlocutory appeals shall be permitted with respect to
such procedural determinations. In reviewing alleged procedural errors, the court may invalidate the rule only if
the errors were so serious and related to matters of such central relevance to the rule that there is a substantial
likelihood that the rule would have been significantly changed if such errors had not been made.

(9) In the case of review of any action of the Administrator to which this subsection applies, the court may re-
verse any such action found to be--

(A) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law;

(B) contrary to constitutional right, power, privilege, or immunity;

(C) in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; or
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(D) without observance of procedure required by law, if (i) such failure to observe such procedure is arbitrary
or capricious, (ii) the requirement of paragraph (7)(B) has been met, and (iii) the condition of the last sentence
of paragraph (8) is met.

(10) Each statutory deadline for promulgation of rules to which this subsection applies which requires promulga-
tion less than six months after date of proposal may be extended to not more than six months after date of pro-
posal by the Administrator upon a determination that such extension is necessary to afford the public, and the
agency, adequate opportunity to carry out the purposes of this subsection.

(11) The requirements of this subsection shall take effect with respect to any rule the proposal of which occurs
after ninety days after August 7, 1977.

(e) Other methods of judicial review not authorized

Nothing in this chapter shall be construed to authorize judicial review of regulations or orders of the Adminis-
trator under this chapter, except as provided in this section.

(f) Costs

In any judicial proceeding under this section, the court may award costs of litigation (including reasonable attor-
ney and expert witness fees) whenever it determines that such award is appropriate.

(g) Stay, injunction, or similar relief in proceedings relating to noncompliance penalties

In any action respecting the promulgation of regulations under section 7420 of this title or the administration or
enforcement of section 7420 of this title no court shall grant any stay, injunctive, or similar relief before final
judgment by such court in such action.

(h) Public participation

It is the intent of Congress that, consistent with the policy of subchapter II of chapter 5 of Title 5, the Adminis-
trator in promulgating any regulation under this chapter, including a regulation subject to a deadline, shall en-
sure a reasonable period for public participation of at least 30 days, except as otherwise expressly provided in
section [FN4] 7407(d), 7502(a), 7511(a) and (b), and 7512(a) and (b) of this title.

CREDIT(S)

(July 14, 1955, c. 360, Title III, § 307, as added Dec. 31, 1970, Pub.L. 91-604, § 12(a), 84 Stat. 1707, and
amended Nov. 18, 1971, Pub.L. 92-157, Title III, § 302(a), 85 Stat. 464; June 22, 1974, Pub.L. 93-319, § 6(c),
88 Stat. 259; Aug. 7, 1977, Pub.L. 95-95, Title III, §§ 303(d), 305(a), (c), (f)-(h), 91 Stat. 772, 776, 777; Nov.
16, 1977, Pub.L. 95-190, § 14(a)(79), (80), 91 Stat. 1404; Nov. 15, 1990, Pub.L. 101-549, Title I, §§ 108(p),
110(5), Title III, § 302(g), (h), Title VII, §§ 702(c), 703, 706, 707(h), 710(b), 104 Stat. 2469, 2470, 2574,
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2681-2684.)

[FN1] So in original. Probably should be “this”.

[FN2] So in original.

[FN3] So in original. The word “to” probably should not appear.

[FN4] So in original. Probably should be “sections”.

Current through P.L. 111-82 approved 10-26-09

Westlaw. (C) 2009 Thomson Reuters. No Claim to Orig. U.S. Govt. Works.
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Effective:[See Text Amendments]

Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency
(Refs & Annos)

Subchapter C. Air Programs
Part 52. Approval and Promulgation of

Implementation Plans (Refs & Annos)
Subpart A. General Provisions (Refs

& Annos)

§ 52.31 Selection of sequence of
mandatory sanctions for findings
made pursuant to section 179 of the
Clean Air Act.

(a) Purpose. The purpose of this section is to imple-
ment 42 U.S.C. 7509(a) of the Act, with respect to
the sequence in which sanctions will automatically
apply under 42 U.S.C. 7509(b), following a finding
made by the Administrator pursuant to 42 U.S.C.
7509(a).

(b) Definitions. All terms used in this section, but
not specifically defined herein, shall have the
meaning given them in § 52.01.

(1) 1990 Amendments means the 1990 Amend-
ments to the Clean Air Act (Pub.L. No.
101-549, 104 Stat. 2399).

(2) Act means Clean Air Act, as amended in
1990 (42 U.S.C. 7401 et seq. (1991)).

(3) Affected area means the geographic area
subject to or covered by the Act requirement
that is the subject of the finding and either, for
purposes of the offset sanction under paragraph
(e)(1) of this section and the highway sanction

under paragraph (e)(2) of this section, is or is
within an area designated nonattainment under
42 U.S.C. 7407(d) or, for purposes of the offset
sanction under paragraph (e)(1) of this section,
is or is within an area otherwise subject to the
emission offset requirements of 42 U.S.C.
7503.

(4) Criteria pollutant means a pollutant for
which the Administrator has promulgated a na-
tional ambient air quality standard pursuant to
42 U.S.C. 7409 (i.e., ozone, lead, sulfur diox-
ide, particulate matter, carbon monoxide, nitro-
gen dioxide).

(5) Findings or Finding refer(s) to one or more
of the findings, disapprovals, and determina-
tions described in subsection 52.31 (c).

(6) NAAQS means national ambient air quality
standard the Administrator has promulgated
pursuant to 42 U.S.C. 7409.

(7) Ozone precursors mean nitrogen oxides
(NOx) and volatile organic compounds (VOC).

(8) Part D means part D of title I of the Act.

(9) Part D SIP or SIP revision or plan means a
State implementation plan or plan revision that
States are required to submit or revise pursuant
to part D.

(10) Precursor means pollutant which is trans-
formed in the atmosphere (later in time and
space from point of emission) to form (or con-
tribute to the formation of) a criteria pollutant.

(c) Applicability

40 C.F.R. § 52.31 Page 1

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-089

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 93 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&DocName=PRT+++++++++%28+++++++++006017917+++++++++%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29++++++++&FindType=l&JL=2&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&DocName=PRT+++++++++%28+++++++++006017918+++++++++%29+%25+CI%28REFS+%28DISP+%2F2+TABLE%29+%28MISC+%2F2+TABLE%29%29++++++++&FindType=l&JL=2&SR=SB
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=CFR&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=a83b000018c76
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000547&DocName=40CFRS52.01&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I3607142542-904E6A8DFD3-44FBA7EEB0E%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1077005&DocName=UU%28I3607142542-904E6A8DFD3-44FBA7EEB0E%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7401&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7407&FindType=Y&ReferencePositionType=S&ReferencePosition=5ba1000067d06
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7503&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7409&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7409&FindType=Y


This section shall apply to any State in which an af-
fected area is located and for which the Adminis-
trator has made one of the following findings, with
respect to any part D SIP or SIP revision required
under the Act:

(1) A finding that a State has failed, for an area
designated nonattainment under 42 U.S.C.
7407(d), to submit a plan, or to submit one or
more of the elements (as determined by the Ad-
ministrator) required by the provisions of the
Act applicable to such an area, or has failed to
make a submission for such an area that satis-
fies the minimum criteria established in rela-
tion to any such element under 42 U.S.C.
7410(k);

(2) A disapproval of a submission under 42
U.S.C. 7410(k), for an area designated nonat-
tainment under 42 U.S.C. 7407(d), based on the
submission's failure to meet one or more of the
elements required by the provisions of the Act
applicable to such an area;

(3)(i) A determination that a State has failed to
make any submission required under the Act,
other than one described under paragraph (c)(1)
or (c)(2) of this section, including an adequate
maintenance plan, or has failed to make any
submission, required under the Act, other than
one described under paragraph (c)(1) or (c)(2)
of this section, that satisfies the minimum cri-
teria established in relation to such submission
under 42 U.S.C. 7410(k)(1)(A); or

(ii) A disapproval in whole or in part of a sub-
mission described under paragraph (c)(3)(i) of
this section; or

(4) A finding that any requirement of an ap-
proved plan (or approved part of a plan) is not
being implemented.

(d) Sanction Application Sequencing

(1) To implement 42 U.S.C. 7509(a), the offset
sanction under paragraph (e)(1) of this section
shall apply in an affected area 18 months from
the date when the Administrator makes a find-
ing under paragraph (c) of this section unless
the Administrator affirmatively determines that
the deficiency forming the basis of the finding
has been corrected. To further implement 42
U.S.C. 7509(a), the highway sanction under
paragraph (e)(2) of this section shall apply in
an affected area 6 months from the date the off-
set sanction under paragraph (e)(1) of this sec-
tion applies, unless the Administrator affirmat-
ively determines that the deficiency forming
the basis of the finding has been corrected. For
the findings under paragraphs (c)(2), (c)(3)(ii),
and (c)(4) of this section, the date of the find-
ing shall be the effective date as defined in the
final action triggering the sanctions clock.

(2)(i) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and the
Administrator, prior to 18 months from the
finding, has proposed to fully or conditionally
approve the revised plan and has issued an in-
terim final determination that the revised plan
corrects the deficiency prompting the finding,
application of the offset sanction under para-
graph (e)(1) of this section shall be deferred
unless and until the Administrator proposes to
or takes final action to disapprove the plan in
whole or in part. If the Administrator issues
such a proposed or final disapproval of the
plan, the offset sanction under paragraph (e)(1)
of this section shall apply in the affected area
on the later of the date the Administrator issues
such a proposed or final disapproval, or 18
months following the finding that started the
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sanctions clock. The highway sanction under
paragraph (e)(2) of this section shall apply in
the affected area 6 months after the date the
offset sanction under paragraph (e)(1) of this
section applies, unless the Administrator de-
termines that the deficiency forming the basis
of the finding has been corrected.

(ii) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and after
18 but before 24 months from the finding the
Administrator has proposed to fully or condi-
tionally approve the revised plan and has is-
sued an interim final determination that the re-
vised plan corrects the deficiency prompting
the finding, application of the offset sanction
under paragraph (e)(1) of this section shall be
stayed and application of the highway sanction
under paragraph (e)(2) of this section shall be
deferred unless and until the Administrator pro-
poses to or takes final action to disapprove the
plan in whole or in part. If the Administrator
issues such a proposed or final disapproval of
the plan, the offset sanction under paragraph
(e)(1) of this section shall reapply in the af-
fected area on the date the Administrator issues
such a proposed or final disapproval. The high-
way sanction under paragraph (e)(2) of this
section shall apply in the affected area on the
later of 6 months from the date the offset sanc-
tion under paragraph (e)(1) of this section first
applied in the affected area, unless the Admin-
istrator determines that the deficiency forming
the basis of the finding has been corrected, or
immediately if the proposed or final disapprov-
al occurs more than 6 months after initial ap-
plication of the offset sanction under paragraph
(e)(1) of this section.

(iii) Notwithstanding paragraph (d)(1) of this

section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and more
than 24 months after the finding the Adminis-
trator has proposed to fully or conditionally ap-
prove the revised plan and has issued an inter-
im final determination that the revised plan
corrects the deficiency prompting the finding,
application of the offset sanction under para-
graph (e)(1) of this section and application of
the highway sanction under paragraph (e)(2) of
this section shall be stayed unless and until the
Administrator proposes to or takes final action
to disapprove the plan in whole or in part. If
the Administrator issues such a proposed or fi-
nal disapproval, the offset sanction under para-
graph (e)(1) of this section and the highway
sanction under paragraph (e)(2) of this section
shall reapply in the affected area on the date
the Administrator issues such proposed or final
disapproval.

(3)(i) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and the
Administrator, prior to 18 months from the
finding, has conditionally-approved the revised
plan and has issued an interim final determina-
tion that the revised plan corrects the defi-
ciency prompting the finding, application of
the offset sanction under paragraph (e)(1) of
this section shall be deferred unless and until
the conditional approval converts to a disap-
proval or the Administrator proposes to or
takes final action to disapprove in whole or in
part the revised SIP the State submits to fulfill
the commitment in the conditionally-approved
plan. If the conditional approval so becomes a
disapproval or the Administrator issues such a
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proposed or final disapproval, the offset sanc-
tion under paragraph (e)(1) of this section shall
apply in the affected area on the later of the
date the approval becomes a disapproval or the
Administrator issues such a proposed or final
disapproval, whichever is applicable, or 18
months following the finding that started the
sanctions clock. The highway sanction under
paragraph (e)(2) of this section shall apply in
the affected area 6 months after the date the
offset sanction under paragraph (e)(1) of this
section applies, unless the Administrator de-
termines that the deficiency forming the basis
of the finding has been corrected.

(ii) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and after
18 but before 24 months from the finding the
Administrator has conditionally approved the
revised plan and has issued an interim final de-
termination that the revised plan corrects the
deficiency prompting the finding, application
of the offset sanction under paragraph (e)(1) of
this section shall be stayed and application of
the highway sanction under paragraph (e)(2) of
this section shall be deferred unless and until
the conditional approval converts to a disap-
proval or the Administrator proposes to or
takes final action to disapprove in whole or in
part the revised SIP the State submits to fulfill
the commitment in the conditionally-approved
plan. If the conditional approval so becomes a
disapproval or the Administrator issues such a
proposed or final disapproval, the offset sanc-
tion under paragraph (e)(1) of this section shall
reapply in the affected area on the date the ap-
proval becomes a disapproval or the Adminis-
trator issues such a proposed or final disap-
proval, whichever is applicable. The highway
sanction under paragraph (e)(2) of this section

shall apply in the affected area on the later of 6
months from the date the offset sanction under
paragraph (e)(1) of this section first applied in
the affected area, unless the Administrator de-
termines that the deficiency forming the basis
of the finding has been corrected, or immedi-
ately if the conditional approval becomes a dis-
approval or the Administrator issues such a
proposed or final disapproval, whichever is ap-
plicable, more than 6 months after initial ap-
plication of the offset sanction under paragraph
(e)(1) of this section.

(iii) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following the findings under para-
graphs (c)(2) and (c)(3)(ii) of this section, if
the State has submitted a revised plan to correct
the deficiency prompting the finding and after
24 months from the finding the Administrator
has conditionally approved the revised plan and
has issued an interim final determination that
the revised plan corrects the deficiency prompt-
ing the finding, application of the offset sanc-
tion under paragraph (e)(1) of this section and
application of the highway sanction under para-
graph (e)(2) of this section shall be stayed un-
less and until the conditional approval converts
to a disapproval or the Administrator proposes
to or takes final action to disapprove in whole
or in part the revised SIP the State submits to
fulfill its commitment in the conditionally-ap-
proved plan. If the conditional approval so be-
comes a disapproval or the Administrator is-
sues such a proposed or final disapproval, the
offset sanction under paragraph (e)(1) of this
section and the highway sanction under para-
graph (e)(2) of this section shall reapply in the
affected area on the date the conditional ap-
proval becomes a disapproval or the Adminis-
trator issues such a proposed or final disap-
proval, whichever is applicable.

(4)(i) Notwithstanding paragraph (d)(1) of this
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section, to further implement 42 U.S.C.
7509(a), following findings under paragraph
(c)(4) of this section, if the Administrator, prior
to 18 months from the finding, has proposed to
find that the State is implementing the ap-
proved plan and has issued an interim final de-
termination that the deficiency prompting the
finding has been corrected, application of the
offset sanction under paragraph (e)(1) of this
section shall be deferred unless and until the
Administrator preliminarily or finally determ-
ines, through a proposed or final finding, that
the State is not implementing the approved
plan and that, therefore, the State has not cor-
rected the deficiency. If the Administrator so
preliminarily or finally determines that the
State has not corrected the deficiency, the off-
set sanction under paragraph (e)(1) of this sec-
tion shall apply in the affected area on the later
of the date the Administrator proposes to take
action or takes final action to find that the find-
ing of nonimplementation has not been correc-
ted, or 18 months following the finding that
started the sanctions clock. The highway sanc-
tion under paragraph (e)(2) of this section shall
apply in the affected area 6 months after the
date the offset sanction under paragraph (e)(1)
of this section first applies, unless the Adminis-
trator preliminarily or finally determines that
the deficiency forming the basis of the finding
has been corrected.

(ii) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following findings under paragraph
(c)(4) of this section, if after 18 months but be-
fore 24 months from the finding the Adminis-
trator has proposed to find that the State is im-
plementing the approved plan and has issued an
interim final determination that the deficiency
prompting the finding has been corrected, ap-
plication of the offset sanction under paragraph
(e)(1) of this section shall be stayed and applic-
ation of the highway sanction under paragraph

(e)(2) of this section shall be deferred unless
and until the Administrator preliminarily or fi-
nally determines, through a proposed or final
finding, that the State is not implementing the
approved plan and that, therefore, the State has
not corrected the deficiency. If the Adminis-
trator so preliminarily or finally determines
that the State has not corrected the deficiency,
the offset sanction under paragraph (e)(1) of
this section shall reapply in the affected area on
the date the Administrator proposes to take ac-
tion or takes final action to find that the finding
of nonimplementation has not been corrected.
The highway sanction under paragraph (e)(2)
of this section shall apply in the affected area
on the later of 6 months from the date the offset
sanction under paragraph (e)(1) of this section
first applied in the affected area, unless the Ad-
ministrator preliminarily or finally determines
that the deficiency forming the basis of the
finding has been corrected, or immediately if
EPA's proposed or final action finding the defi-
ciency has not been corrected occurs more than
6 months after initial application of the offset
sanction under paragraph (e)(1) of this section.

(iii) Notwithstanding paragraph (d)(1) of this
section, to further implement 42 U.S.C.
7509(a), following findings under paragraph
(c)(4) of this section, if after 24 months from
the finding the Administrator has proposed to
find that the State is implementing the ap-
proved plan and has issued an interim final de-
termination that the deficiency prompting the
finding has been corrected, application of the
offset sanction under paragraph (e)(1) of this
section and the highway sanction under para-
graph (e)(2) of this section shall be stayed un-
less and until the Administrator preliminarily
or finally determines, through a proposed or fi-
nal finding, that the State is not implementing
the approved plan, and that, therefore, the State
has not corrected the deficiency. If the Admin-
istrator so preliminarily or finally determines
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that the State has not corrected the deficiency,
the offset sanction under paragraph (e)(1) of
this section and the highway sanction under
paragraph (e)(2) of this section shall reapply in
the affected area on the date the Administrator
proposes to take action or takes final action to
find that the finding of nonimplementation has
not been corrected.

(5) Any sanction clock started by a finding un-
der paragraph (c) of this section will be per-
manently stopped and sanctions applied, stayed
or deferred will be permanently lifted upon a
final EPA finding that the deficiency forming
the basis of the finding has been corrected. For
a sanctions clock and applied sanctions based
on a finding under paragraphs (c)(1) and
(c)(3)(i) of this section, a finding that the defi-
ciency has been corrected will occur by letter
from the Administrator to the State governor.
For a sanctions clock or applied, stayed or de-
ferred sanctions based on a finding under para-
graphs (c)(2) and (c)(3)(ii) of this section, a
finding that the deficiency has been corrected
will occur through a final notice in the Federal
Register fully approving the revised SIP. For a
sanctions clock or applied, stayed or deferred
sanctions based on a finding under paragraph
(c)(4) of this section, a finding that the defi-
ciency has been corrected will occur through a
final notice in the Federal Register finding that
the State is implementing the approved SIP.

(6) Notwithstanding paragraph (d)(1) of this
section, nothing in this section will prohibit the
Administrator from determining through no-
tice-and-comment rulemaking that in specific
circumstances the highway sanction, rather
than the offset sanction, shall apply 18 months
after the Administrator makes one of the find-
ings under paragraph (c) of this section, and
that the offset sanction, rather than the highway
sanction, shall apply 6 months from the date
the highway sanction applies.

(e) Available Sanctions and Method for Implement-
ation

(1) Offset sanction.

(i) As further set forth in paragraphs
(e)(1)(ii)-(e)(1)(vi) of this section, the State
shall apply the emissions offset requirement in
the timeframe prescribed under paragraph (d)
of this section on those affected areas subject
under paragraph (d) of this section to the offset
sanction. The State shall apply the emission
offset requirements in accordance with 42
U.S.C. 7503 and 7509(b)(2), at a ratio of at
least two units of emission reductions for each
unit of increased emissions of the pollutant(s)
and its (their) precursors for which the find-
ing(s) under paragraph (c) of this section is
(are) made. If the deficiency prompting the
finding under paragraph (c) of this section is
not specific to one or more particular pollutants
and their precursors, the 2-to-1 ratio shall apply
to all pollutants (and their precursors) for
which an affected area within the State listed in
paragraph (e)(1)(i) of this section is required to
meet the offset requirements of 42 U.S.C.
7503.

(ii) Notwithstanding paragraph (e)(1)(i) of this
section, when a finding is made with respect to
a requirement for the criteria pollutant ozone or
when the finding is not pollutant-specific, the
State shall not apply the emissions offset re-
quirements at a ratio of at least 2-to-1 for emis-
sion reductions to increased emissions for ni-
trogen oxides where, under 42 U.S.C. 7511a(f),
the Administrator has approved an NOX ex-
emption for the affected area from the Act's
new source review requirements under 42
U.S.C. 7501-7515 for NOX or where the af-
fected area is not otherwise subject to the Act's
new source review requirements for emission
offsets under 42 U.S.C. 7501-7515 for NOX.
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(iii) Notwithstanding paragraph (e)(1)(i) of this
section, when a finding under paragraph (c) of
this section is made with respect to PM-10, or
the finding is not pollutant-specific, the State
shall not apply the emissions offset require-
ments, at a ratio of at least 2-to-1 for emission
reductions to increased emissions to PM-10
precursors if the Administrator has determined
under 42 U.S.C. 7513a(e) that major stationary
sources of PM-10 precursors do not contribute
significantly to PM-10 levels which exceed the
NAAQS in the affected area.

(iv) For purposes of applying the emissions
offset requirement set forth in 42 U.S.C. 7503,
at the 2-to-1 ratio required under this section,
the State shall comply with the provisions of a
State-adopted new source review (NSR) pro-
gram that EPA has approved under 42 U.S.C.
7410(k)(3) as meeting the nonattainment area
NSR requirements of 42 U.S.C. 7501-7515, as
amended by the 1990 Amendments, or, if no
plan has been so approved, the State shall com-
ply directly with the nonattainment area NSR
requirements specified in 42 U.S.C. 7501-7515,
as amended by the 1990 Amendments, or cease
issuing permits to construct and operate major
new or modified sources as defined in those re-
quirements. For purposes of applying the offset
requirement under 42 U.S.C. 7503 where EPA
has not fully approved a State's NSR program
as meeting the requirements of part D, the spe-
cifications of those provisions shall supersede
any State requirement that is less stringent or
inconsistent.

(v) For purposes of applying the emissions off-
set requirement set forth in 42 U.S.C. 7503,
any permit required pursuant to 42 U.S.C. 7503
and issued on or after the date the offset sanc-
tion applies under paragraph (d) of this section
shall be subject to the enhanced 2-to-1 ratio un-
der paragraph (e)(1)(i) of this section.

(2) Highway Funding Sanction. The highway
sanction shall apply, as provided in 42 U.S.C.
7509(b)(1), in the timeframe prescribed under
paragraph (d) of this section on those affected
areas subject under paragraph (d) of this sec-
tion to the highway sanction, but shall apply
only to those portions of affected areas that are
designated nonattainment under 40 CFR part
81.

[59 FR 39859, Aug. 4, 1994]

SOURCE: 57 FR 27936, 27939, 27942; 37 FR
10846, May 31, 1972; 50 FR 31369, Aug. 2, 1985;
57 FR 32336, July 21, 1992; 57 FR 37104, Aug. 18,
1992; 58 FR 6606, Feb. 1, 1993; 58 FR 38883, July
20, 1993; 59 FR 39859, Aug. 4, 1994; 62 FR 8328,
Feb. 24, 1997, unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401 et seq.
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Current through October 23, 2009; 74 FR 54757

© 2009 Thomson Reuters
END OF DOCUMENT

40 C.F.R. § 52.31 Page 7

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.
ADD-095

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 99 of 139

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7513A&FindType=Y&ReferencePositionType=S&ReferencePosition=7fdd00001ca15
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7503&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7410&FindType=Y&ReferencePositionType=S&ReferencePosition=014300009b763
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7410&FindType=Y&ReferencePositionType=S&ReferencePosition=014300009b763
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7501&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7515&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7501&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7515&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7503&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7503&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7503&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=3fed000053a85
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7509&FindType=Y&ReferencePositionType=S&ReferencePosition=3fed000053a85
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=184736&DocName=UUID%28ID5D2257031-1E11DAAECA8-D28B8108CB8%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=57FR27936&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=50FR31369&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=57FR32336&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=57FR37104&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=58FR6606&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=0001037&DocName=58FR38883&FindType=Y
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=184736&DocName=UUID%28ID5D2257031-1E11DAAECA8-D28B8108CB8%29&FindType=l
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=42USCAS7401&FindType=Y


Effective: February 25, 2008

Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency
(Refs & Annos)

Subchapter C. Air Programs
Part 93. Determining Conformity of

Federal Actions to State or Federal Imple-
mentation Plans (Refs & Annos)

Subpart A. ConfOrmity to State or
Federal Implementation Plans of Trans-
portation Plans, Programs, and Projects
Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit
Laws (Refs & Annos)

§ 93.101 Definitions.

Terms used but not defined in this subpart shall
have the meaning given them by the CAA, titles 23
and 49 U.S.C., other Environmental Protection
Agency (EPA) regulations, or other DOT regula-
tions, in that order of priority.

1-hour ozone NAAQS means the 1-hour ozone na-
tional ambient air quality standard codified at 40
CFR 50.9.

8-hour ozone NAAQS means the 8-hour ozone na-
tional ambient air quality standard codified at 40
CFR 50.10.

Applicable implementation plan is defined in sec-
tion 302(q) of the CAA and means the portion (or
portions) of the implementation plan, or most re-
cent revision thereof, which has been approved un-
der section 110, or promulgated under section
110(c), or promulgated or approved pursuant to
regulations promulgated under section 301(d) and
which implements the relevant requirements of the
CAA.

CAA means the Clean Air Act, as amended (42
U.S.C. 7401 et seq.).

Cause or contribute to a new violation for a project
means:

(1) To cause or contribute to a new violation of a
standard in the area substantially affected by the
project or over a region which would otherwise not
be in violation of the standard during the future
period in question, if the project were not imple-
mented; or

(2) To contribute to a new violation in a manner
that would increase the frequency or severity of a
new violation of a standard in such area.

Clean data means air quality monitoring data de-
termined by EPA to meet the requirements of 40
CFR part 58 that indicate attainment of the national
ambient air quality standard.

Control strategy implementation plan revision is the
implementation plan which contains specific
strategies for controlling the emissions of and redu-
cing ambient levels of pollutants in order to satisfy
CAA requirements for demonstrations of reason-
able further progress and attainment (CAA sections
182(b)(1), 182(c)(2)(A), 182(c)(2)(B), 187(a)(7),
189(a)(1)(B), and 189(b)(1)(A); and sections 192(a)
and 192(b), for nitrogen dioxide).

Control strategy implementation plan revision is the
implementation plan which contains specific
strategies for controlling the emissions of and redu-
cing ambient levels of pollutants in order to satisfy
CAA requirements for demonstrations of reason-
able further progress and attainment (including im-
plementation plan revisions submitted to satisfy
CAA sections 172(c), 182(b)(1), 182(c)(2)(A),
182(c)(2)(B), 187(a)(7), 187(g), 189(a)(1)(B),
189(b)(1)(A), and 189(d); sections 192(a) and
192(b), for nitrogen dioxide; and any other applic-
able CAA provision requiring a demonstration of
reasonable further progress or attainment).
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Design concept means the type of facility identified
by the project, e.g., freeway, expressway, arterial
highway, grade-separated highway, reserved right-
of-way rail transit, mixed-traffic rail transit, exclus-
ive busway, etc.

Design scope means the design aspects which will
affect the proposed facility's impact on regional
emissions, usually as they relate to vehicle or per-
son carrying capacity and control, e.g., number of
lanes or tracks to be constructed or added, length of
project, signalization, access control including ap-
proximate number and location of interchanges,
preferential treatment for high-occupancy vehicles,
etc.

DOT means the United States Department of Trans-
portation.

Donut areas are geographic areas outside a metro-
politan planning area boundary, but inside the
boundary of a nonattainment or maintenance area
that contains any part of a metropolitan area(s).
These areas are not isolated rural nonattainment and
maintenance areas.

EPA means the Environmental Protection Agency.

FHWA means the Federal Highway Administration
of DOT.

FHWA/FTA project, for the purpose of this sub-
part, is any highway or transit project which is pro-
posed to receive funding assistance and approval
through the Federal-Aid Highway program or the
Federal mass transit program, or requires Federal
Highway Administration (FHWA) or Federal
Transit Administration (FTA) approval for some as-
pect of the project, such as connection to an inter-
state highway or deviation from applicable design
standards on the interstate system.

Forecast period with respect to a transportation plan
is the period covered by the transportation plan pur-
suant to 23 CFR part 450.

FTA means the Federal Transit Administration of

DOT.

Highway project is an undertaking to implement or
modify a highway facility or highway-related pro-
gram. Such an undertaking consists of all required
phases necessary for implementation. For analytical
purposes, it must be defined sufficiently to:

(1) Connect logical termini and be of sufficient
length to address environmental matters on a broad
scope;

(2) Have independent utility or significance, i.e., be
usable and be a reasonable expenditure even if no
additional transportation improvements in the area
are made; and

(3) Not restrict consideration of alternatives for oth-
er reasonably foreseeable transportation improve-
ments.

Horizon year is a year for which the transportation
plan describes the envisioned transportation system
according to § 93.106.

Hot-spot analysis is an estimation of likely future
localized CO, PM10, and/or PM2.5 pollutant con-
centrations and a comparison of those concentra-
tions to the national ambient air quality standards.
Hot-spot analysis assesses impacts on a scale smal-
ler than the entire nonattainment or maintenance
area, including, for example, congested roadway in-
tersections and highways or transit terminals, and
uses an air quality dispersion model to determine
the effects of emissions on air quality.

Increase the frequency or severity means to cause a
location or region to exceed a standard more often
or to cause a violation at a greater concentration
than previously existed and/or would otherwise ex-
ist during the future period in question, if the
project were not implemented.

Isolated rural nonattainment and maintenance areas
are areas that do not contain or are not part of any
metropolitan planning area as designated under the
transportation planning regulations. Isolated rural
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areas do not have Federally required metropolitan
transportation plans or TIPs and do not have
projects that are part of the emissions analysis of
any MPO's metropolitan transportation plan or TIP.
Projects in such areas are instead included in
statewide transportation improvement programs.
These areas are not donut areas.

Lapse means that the conformity determination for
a transportation plan or TIP has expired, and thus
there is no currently conforming transportation plan
and TIP.

Limited maintenance plan is a maintenance plan
that EPA has determined meets EPA's limited
maintenance plan policy criteria for a given
NAAQS and pollutant. To qualify for a limited
maintenance plan, for example, an area must have a
design value that is significantly below a given
NAAQS, and it must be reasonable to expect that a
NAAQS violation will not result from any level of
future motor vehicle emissions growth.

Maintenance area means any geographic region of
the United States previously designated nonattain-
ment pursuant to the CAA Amendments of 1990
and subsequently redesignated to attainment subject
to the requirement to develop a maintenance plan
under section 175A of the CAA, as amended.

Maintenance plan means an implementation plan
under section 175A of the CAA, as amended.

Metropolitan planning organization (MPO) means
the policy board of an organization created as a res-
ult of the designation process in 23 U.S.C. 134(d).

Milestone has the meaning given in sections
182(g)(1) and 189(c) of the CAA. A milestone con-
sists of an emissions level and the date on which it
is required to be achieved.

Milestone has the meaning given in CAA sections
182(g)(1) and 189(c) for serious and above ozone
nonattainment areas and PM10 nonattainment
areas, respectively. For all other nonattainment
areas, a milestone consists of an emissions level

and the date on which that level is to be achieved as
required by the applicable CAA provision for reas-
onable further progress towards attainment.

Motor vehicle emissions budget is that portion of
the total allowable emissions defined in the submit-
ted or approved control strategy implementation
plan revision or maintenance plan for a certain date
for the purpose of meeting reasonable further pro-
gress milestones or demonstrating attainment or
maintenance of the NAAQS, for any criteria pollut-
ant or its precursors, allocated to highway and
transit vehicle use and emissions.

National ambient air quality standards (NAAQS)
are those standards established pursuant to section
109 of the CAA.

NEPA means the National Environmental Policy
Act of 1969, as amended (42 U.S.C. 4321 et seq.).

NEPA process completion, for the purposes of this
subpart, with respect to FHWA or FTA, means the
point at which there is a specific action to make a
determination that a project is categorically ex-
cluded, to make a Finding of No Significant Im-
pact, or to issue a record of decision on a Final En-
vironmental Impact Statement under NEPA.

Nonattainment area means any geographic region
of the United States which has been designated as
nonattainment under section 107 of the CAA for
any pollutant for which a national ambient air qual-
ity standard exists.

Project means a highway project or transit project.

Protective finding means a determination by EPA
that a submitted control strategy implementation
plan revision contains adopted control measures or
written commitments to adopt enforceable control
measures that fully satisfy the emissions reductions
requirements relevant to the statutory provision for
which the implementation plan revision was sub-
mitted, such as reasonable further progress or at-
tainment.
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Recipient of funds designated under title 23 U.S.C.
or the Federal Transit Laws means any agency at
any level of State, county, city, or regional govern-
ment that routinely receives title 23 U.S.C. or Fed-
eral Transit Laws funds to construct FHWA/FTA
projects, operate FHWA/FTA projects or equip-
ment, purchase equipment, or undertake other ser-
vices or operations via contracts or agreements.
This definition does not include private landowners
or developers, or contractors or entities that are
only paid for services or products created by their
own employees.

Regionally significant project means a transporta-
tion project (other than an exempt project) that is
on a facility which serves regional transportation
needs (such as access to and from the area outside
of the region, major activity centers in the region,
major planned developments such as new retail
malls, sports complexes, etc., or transportation ter-
minals as well as most terminals themselves) and
would normally be included in the modeling of a
metropolitan area's transportation network, includ-
ing at a minimum all principal arterial highways
and all fixed guideway transit facilities that offer an
alternative to regional highway travel.

Safety margin means the amount by which the total
projected emissions from all sources of a given pol-
lutant are less than the total emissions that would
satisfy the applicable requirement for reasonable
further progress, attainment, or maintenance.

Standard means a national ambient air quality
standard.

Transit is mass transportation by bus, rail, or other
conveyance which provides general or special ser-
vice to the public on a regular and continuing basis.
It does not include school buses or charter or sight-
seeing services.

Transit project is an undertaking to implement or
modify a transit facility or transit-related program;
purchase transit vehicles or equipment; or provide
financial assistance for transit operations. It does

not include actions that are solely within the juris-
diction of local transit agencies, such as changes in
routes, schedules, or fares. It may consist of several
phases. For analytical purposes, it must be defined
inclusively enough to:

(1) Connect logical termini and be of sufficient
length to address environmental matters on a broad
scope;

(2) Have independent utility or independent signi-
ficance, i.e., be a reasonable expenditure even if no
additional transportation improvements in the area
are made; and

(3) Not restrict consideration of alternatives for oth-
er reasonably foreseeable transportation improve-
ments.

Transportation control measure (TCM) is any meas-
ure that is specifically identified and committed to
in the applicable implementation plan, including a
substitute or additional TCM that is incorporated
into the applicable SIP through the process estab-
lished in CAA section 176(c)(8), that is either one
of the types listed in CAA section 108, or any other
measure for the purpose of reducing emissions or
concentrations of air pollutants from transportation
sources by reducing vehicle use or changing traffic
flow or congestion conditions. Notwithstanding the
first sentence of this definition, vehicle technology-
based, fuel-based, and maintenance-based measures
which control the emissions from vehicles under
fixed traffic conditions are not TCMs for the pur-
poses of this subpart.

Transportation improvement program (TIP) means
a transportation improvement program developed
by a metropolitan planning organization under 23
U.S.C. 134(j).

Transportation plan means the official intermodal
metropolitan transportation plan that is developed
through the metropolitan planning process for the
metropolitan planning area, developed pursuant to
23 CFR part 450.
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Transportation project is a highway project or a
transit project.

Written commitment for the purposes of this sub-
part means a written commitment that includes a
description of the action to be taken; a schedule for
the completion of the action; a demonstration that
funding necessary to implement the action has been
authorized by the appropriating or authorizing
body; and an acknowledgment that the commitment
is an enforceable obligation under the applicable
implementation plan.

[69 FR 40072, July 1, 2004; 71 FR 12510, March
10, 2006; 73 FR 4439, Jan. 24, 2008]

SOURCE: 58 FR 62234, Nov. 24, 1993; 60 FR
40100, Aug. 7, 1995; 62 FR 43801, Aug. 15, 1997,
unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401-7671q.

40 C. F. R. § 93.101, 40 CFR § 93.101
Current through October 23, 2009; 74 FR 54757

© 2009 Thomson Reuters
END OF DOCUMENT
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Effective: February 25, 2008

Code of Federal Regulations Currentness
Title 40. Protection of Environment

Chapter I. Environmental Protection Agency
(Refs & Annos)

Subchapter C. Air Programs
Part 93. Determining Conformity of

Federal Actions to State or Federal Imple-
mentation Plans (Refs & Annos)

Subpart A. ConfOrmity to State or
Federal Implementation Plans of Trans-
portation Plans, Programs, and Projects
Developed, Funded or Approved Under
Title 23 U.S.C. or the Federal Transit
Laws (Refs & Annos)

§ 93.118 Criteria and procedures:
Motor vehicle emissions budget.

(a) The transportation plan, TIP, and project not
from a conforming transportation plan and TIP
must be consistent with the motor vehicle emissions
budget(s) in the applicable implementation plan (or
implementation plan submission). This criterion ap-
plies as described in § 93.109(c) through (l). This
criterion is satisfied if it is demonstrated that emis-
sions of the pollutants or pollutant precursors de-
scribed in paragraph (c) of this section are less than
or equal to the motor vehicle emissions budget(s)
established in the applicable implementation plan
or implementation plan submission.

(b) Consistency with the motor vehicle emissions
budget(s) must be demonstrated for each year for
which the applicable (and/or submitted) implement-
ation plan specifically establishes motor vehicle
emissions budget(s), for the attainment year (if it is
within the timeframe of the transportation plan and
conformity determination), for the last year of the
timeframe of the conformity determination (as de-
scribed under § 93.106(d)), and for any intermedi-

ate years within the timeframe of the conformity
determination as necessary so that the years for
which consistency is demonstrated are no more
than ten years apart, as follows:

(1) Until a maintenance plan is submitted:

(i) Emissions in each year (such as milestone
years and the attainment year) for which the
control strategy implementation plan revision
establishes motor vehicle emissions budget(s)
must be less than or equal to that year's motor
vehicle emissions budget(s); and

(ii) Emissions in years for which no motor
vehicle emissions budget(s) are specifically es-
tablished must be less than or equal to the mo-
tor vehicle emissions budget(s) established for
the most recent prior year. For example, emis-
sions in years after the attainment year for
which the implementation plan does not estab-
lish a budget must be less than or equal to the
motor vehicle emissions budget(s) for the at-
tainment year.

(2) When a maintenance plan has been submit-
ted:

(i) Emissions must be less than or equal to the
motor vehicle emissions budget(s) established
for the last year of the maintenance plan, and
for any other years for which the maintenance
plan establishes motor vehicle emissions
budgets. If the maintenance plan does not es-
tablish motor vehicle emissions budgets for any
years other than the last year of the mainten-
ance plan, the demonstration of consistency
with the motor vehicle emissions budget(s)
must be accompanied by a qualitative finding
that there are no factors which would cause or
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contribute to a new violation or exacerbate an
existing violation in the years before the last
year of the maintenance plan. The interagency
consultation process required by § 93.105 shall
determine what must be considered in order to
make such a finding;

(ii) For years after the last year of the mainten-
ance plan, emissions must be less than or equal
to the maintenance plan's motor vehicle emis-
sions budget(s) for the last year of the mainten-
ance plan;

(iii) If an approved and/or submitted control
strategy implementation plan has established
motor vehicle emissions budgets for years in
the time frame of the transportation plan, emis-
sions in these years must be less than or equal
to the control strategy implementation plan's
motor vehicle emissions budget(s) for these
years; and

(iv) For any analysis years before the last year
of the maintenance plan, emissions must be
less than or equal to the motor vehicle emis-
sions budget(s) established for the most recent
prior year.

(c) Consistency with the motor vehicle emissions
budget(s) must be demonstrated for each pollutant
or pollutant precursor in § 93.102(b) for which the
area is in nonattainment or maintenance and for
which the applicable implementation plan (or im-
plementation plan submission) establishes a motor
vehicle emissions budget.

(d) Consistency with the motor vehicle emissions
budget(s) must be demonstrated by including emis-
sions from the entire transportation system, includ-
ing all regionally significant projects contained in
the transportation plan and all other regionally sig-
nificant highway and transit projects expected in

the nonattainment or maintenance area in the time-
frame of the transportation plan.

(1) Consistency with the motor vehicle emis-
sions budget(s) must be demonstrated with a
regional emissions analysis that meets the re-
quirements of §§ 93.122 and 93.105(c)(1)(i).

(2) The regional emissions analysis may be
performed for any years in the timeframe of the
conformity determination (as described under §
93.106(d)) provided they are not more than ten
years apart and provided the analysis is per-
formed for the attainment year (if it is in the
timeframe of the transportation plan and con-
formity determination) and the last year of the
timeframe of the conformity determination.
Emissions in years for which consistency with
motor vehicle emissions budgets must be
demonstrated, as required in paragraph (b) of
this section, may be determined by interpolat-
ing between the years for which the regional
emissions analysis is performed.

(3) When the timeframe of the conformity de-
termination is shortened under § 93.106(d)(2),
the conformity determination must be accom-
panied by a regional emissions analysis (for in-
formational purposes only) for the last year of
the transportation plan, and for any year shown
to exceed motor vehicle emissions budgets in a
prior regional emissions analysis (if such a year
extends beyond the timeframe of the conform-
ity determination).

(e) Motor vehicle emissions budgets in submitted
control strategy implementation plan revisions and
submitted maintenance plans.

(1) Consistency with the motor vehicle emis-
sions budgets in submitted control strategy im-
plementation plan revisions or maintenance
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plans must be demonstrated if EPA has de-
clared the motor vehicle emissions budget(s)
adequate for transportation conformity pur-
poses, and the adequacy finding is effective.
However, motor vehicle emissions budgets in
submitted implementation plans do not super-
sede the motor vehicle emissions budgets in ap-
proved implementation plans for the same
Clean Air Act requirement and the period of
years addressed by the previously approved im-
plementation plan, unless EPA specifies other-
wise in its approval of a SIP.

(2) If EPA has not declared an implementation
plan submission's motor vehicle emissions
budget(s) adequate for transportation conform-
ity purposes, the budget(s) shall not be used to
satisfy the requirements of this section. Con-
sistency with the previously established motor
vehicle emissions budget(s) must be demon-
strated. If there are no previously approved im-
plementation plans or implementation plan sub-
missions with adequate motor vehicle emis-
sions budgets, the interim emissions tests re-
quired by § 93.119 must be satisfied.

(3) If EPA declares an implementation plan
submission's motor vehicle emissions budget(s)
inadequate for transportation conformity pur-
poses after EPA had previously found the
budget(s) adequate, and conformity of a trans-
portation plan or TIP has already been determ-
ined by DOT using the budget(s), the conform-
ity determination will remain valid. Projects in-
cluded in that transportation plan or TIP could
still satisfy §§ 93.114 and 93.115, which re-
quire a currently conforming transportation
plan and TIP to be in place at the time of a
project's conformity determination and that
projects come from a conforming transporta-
tion plan and TIP.

(4) EPA will not find a motor vehicle emis-

sions budget in a submitted control strategy im-
plementation plan revision or maintenance plan
to be adequate for transportation conformity
purposes unless the following minimum criteria
are satisfied:

(i) The submitted control strategy implementa-
tion plan revision or maintenance plan was en-
dorsed by the Governor (or his or her designee)
and was subject to a State public hearing;

(ii) Before the control strategy implementation
plan or maintenance plan was submitted to
EPA, consultation among federal, State, and
local agencies occurred; full implementation
plan documentation was provided to EPA; and
EPA's stated concerns, if any, were addressed;

(iii) The motor vehicle emissions budget(s) is
clearly identified and precisely quantified;

(iv) The motor vehicle emissions budget(s),
when considered together with all other emis-
sions sources, is consistent with applicable re-
quirements for reasonable further progress, at-
tainment, or maintenance (whichever is relev-
ant to the given implementation plan submis-
sion);

(v) The motor vehicle emissions budget(s) is
consistent with and clearly related to the emis-
sions inventory and the control measures in the
submitted control strategy implementation plan
revision or maintenance plan; and

(vi) Revisions to previously submitted control
strategy implementation plans or maintenance
plans explain and document any changes to
previously submitted budgets and control
measures; impacts on point and area source
emissions; any changes to established safety
margins (see § 93.101 for definition); and reas-
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ons for the changes (including the basis for any
changes related to emission factors or estimates
of vehicle miles traveled).

(5) Before determining the adequacy of a sub-
mitted motor vehicle emissions budget, EPA
will review the State's compilation of public
comments and response to comments that are
required to be submitted with any implementa-
tion plan. EPA will document its consideration
of such comments and responses in a letter to
the State indicating the adequacy of the submit-
ted motor vehicle emissions budget.

(6) When the motor vehicle emissions
budget(s) used to satisfy the requirements of
this section are established by an implementa-
tion plan submittal that has not yet been ap-
proved or disapproved by EPA, the MPO and
DOT's conformity determinations will be
deemed to be a statement that the MPO and
DOT are not aware of any information that
would indicate that emissions consistent with
the motor vehicle emissions budget will cause
or contribute to any new violation of any stand-
ard; increase the frequency or severity of any
existing violation of any standard; or delay
timely attainment of any standard or any re-
quired interim emission reductions or other
milestones.

(f) Adequacy review process for implementation
plan submissions. EPA will use the procedure listed
in paragraph (f)(1) or (f)(2) of this section to review
the adequacy of an implementation plan submis-
sion:

(1) When EPA reviews the adequacy of an im-
plementation plan submission prior to EPA's fi-
nal action on the implementation plan,

(i) EPA will notify the public through EPA's

website when EPA receives an implementation
plan submission that will be reviewed for ad-
equacy.

(ii) The public will have a minimum of 30 days
to comment on the adequacy of the implement-
ation plan submission. If the complete imple-
mentation plan is not accessible electronically
through the internet and a copy is requested
within 15 days of the date of the website no-
tice, the comment period will be extended for
30 days from the date that a copy of the imple-
mentation plan is mailed.

(iii) After the public comment period closes,
EPA will inform the State in writing whether
EPA has found the submission adequate or in-
adequate for use in transportation conformity,
including response to any comments submitted
directly and review of comments submitted
through the State process, or EPA will include
the determination of adequacy or inadequacy in
a proposed or final action approving or disap-
proving the implementation plan under para-
graph (f)(2)(iii) of this section.

(iv) EPA will publish a Federal Register notice
to inform the public of EPA's finding. If EPA
finds the submission adequate, the effective
date of this finding will be 15 days from the
date the notice is published as established in
the Federal Register notice, unless EPA is tak-
ing a final approval action on the SIP as de-
scribed in paragraph (f)(2)(iii) of this section.

(v) EPA will announce whether the implement-
ation plan submission is adequate or inadequate
for use in transportation conformity on EPA's
website. The website will also include EPA's
response to comments if any comments were
received during the public comment period.
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(vi) If after EPA has found a submission ad-
equate, EPA has cause to reconsider this find-
ing, EPA will repeat actions described in para-
graphs (f)(1)(i) through (v) or (f)(2) of this sec-
tion unless EPA determines that there is no
need for additional public comment given the
deficiencies of the implementation plan sub-
mission. In all cases where EPA reverses its
previous finding to a finding of inadequacy un-
der paragraph (f)(1) of this section, such a find-
ing will become effective immediately upon
the date of EPA's letter to the State.

(vii) If after EPA has found a submission inad-
equate, EPA has cause to reconsider the ad-
equacy of that budget, EPA will repeat actions
described in paragraphs (f)(1)(i) through (v) or
(f)(2) of this section.

(2) When EPA reviews the adequacy of an im-
plementation plan submission simultaneously
with EPA's approval or disapproval of the im-
plementation plan,

(i) EPA's Federal Register notice of proposed
or direct final rulemaking will serve to notify
the public that EPA will be reviewing the im-
plementation plan submission for adequacy.

(ii) The publication of the notice of proposed
rulemaking will start a public comment period
of at least 30 days.

(iii) EPA will indicate whether the implementa-
tion plan submission is adequate and thus can
be used for conformity either in EPA's final
rulemaking or through the process described in
paragraphs (f)(1)(iii) through (v) of this sec-
tion. If EPA makes an adequacy finding
through a final rulemaking that approves the
implementation plan submission, such a find-
ing will become effective upon the publication

date of EPA's approval in the Federal Register,
or upon the effective date of EPA's approval if
such action is conducted through direct final
rulemaking. EPA will respond to comments re-
ceived directly and review comments submitted
through the State process and include the re-
sponse to comments in the applicable docket.

[69 FR 40078, July 1, 2004; 73 FR 4440, Jan. 24,
2008]

SOURCE: 58 FR 62234, Nov. 24, 1993; 60 FR
40100, Aug. 7, 1995; 62 FR 43801, Aug. 15, 1997,
unless otherwise noted.

AUTHORITY: 42 U.S.C. 7401-7671q.
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880

ClAN AI Acr AMNDMENT OF 1990
CHE-BAUCUS SlATEMENT OF SENATE MAAGERS

Mr. President, the conference report that is before us inudes some 800. pages of
legilative language and les than 40 pages-double spacd-of exlanatory text DuClO ti
constrts, we do not bave a parcuarly usefu statemeut of maagers.

To belp recti tb problem, we have prepared a detaed exlanation of five important

titles. The exlanation is in the form of a traditiona statement of maagers. It bas not '
been revewed or approved QY al of the conferees but it is our best effor to provide the
agency and the court with the gudance that they wi need in the cour of imlementig
and interretig th complex act.

The titles covered by the "Chafee-Baucu Statement of Senate Maagers" are: title I on
nonattaient; title IT on mobile source; title V on permts; title VI on stratospberic ozone;
and title vn on enforcement

Mr. President, I ask uianous consent that th docuent be, prited in. the Recrd.
There being no objecton, the material wa ordered to be prited on the Record, as

follows:

æAE-BAUCUS STATEMENT OF SENATE MAAGERS,
S. 1630, TH CLAN AI Acr AMNDMENT OF 1990

Title I-Proviions for Attaient and Maitenane of National Ambient Ai Qualty
Stadads.

Title IT-Mobile Source.
Title V-Permts.
Title VI-Strtospheric Ozone Protecon.
Title VI-Enforcment.

1TI-PROVISIONS FOR ATTAI AN MANANæ OF
NATIONAL AMNT AI QUAL STANARS

SECTON 101-GENRA PLAG REQUIMENT

Senate bil. In secton 101 and 104 the Senate bil amends the Clean Ai Act with

respect to procees for desgnatig area of the couitr basd on ai qualty and with
resect to requiements for prepartion, contents; subiitta and review of State

implementation pla.

In secton 106 tbe Senate bil amends sectou 176(c) of the Clean Ai Act which requires

confrmty of Federa actvities and federaly fuded activiti with the Stae implementaon~~ -
House amndment-In section 101 the House bil amends the Clean Ai Act to establi

a somewbat dierent stcte from extig law for State and BPA acton followig
promulation of new or reved nationa ambient ai qualty stadards, includig procedures
for designatig area based on ai qualty and for prepartion, submitt and review of State

implementation pla.
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881

Secon 101 alo conta an amendmeht to secton 176(c) of the aea Ai Act The
amendment clares and exands the requiements applicale to determatons of the
conformty of Federa and federaly fuded actvities with the applicable imlementation
pIa

Conference ageement The Senate concurs in the Honse amendment except as follows
(1) The House concu in tbe Sena provion (secton 105 in tbe Senate bil) to amend

secton 118 of tbe aea Ai Act to clar tbat Feder facities are subject to any State or
loc agency requiement to pay a fee or chage to defry the cost of tbeagencys ai
pollution reatory progr

(2) The House concu in tbe Senate proviion amendig seon 176(c) of the aeaAi
Act with cbanges as follows;

The conference agreement clares that individual trorttion project that come from

a conformg trrttion plan and progr may be found to conform to a SI if the

design concept and scope of the projec have not changed signcatly since the conformty
fidi fortbe plan and. progr and if the defition of tbe project at the tie of the
conformty fidigs for tbe plan and progr wa sufciently detaed to permt a
determation of emions for comparon to project emions at tbe tie the project is
being adopted or approved. In addition, project that are not par of a conformg plan and
progr may be treated as conformg if the projected emiions, when consdered togetber
with emissons projected for a conformg, plan and progr for the area in which the
project is locaed, do not cause the plan or progr to exceed tbe emion reducton
projecons in the applicable SIP. Of coure, if a project is not par of a trortation plan

or progr but the plan or progr is revied to tae emisions from the projec into

accunt, and the plan and progr as revied conform to tbe SIP, the projec may be

approved.
The conference agreement adds language to alow for conformty determations durg

tbe trtion period before a revied State implementation plan is approved.

The proce for the isance of crteri and proceures by the ~dmoris modied
to requie concuence by the Secreta of Tranorttion and to asure that a citin sut
may be brought agai the Admtor and the Seceta to compel promugaon of tbe
crteria and procedures

./

SEC. l02-GENERA PROVISIONS FOR NONATlAI AR

Senate bil. In secton 106 the Seuate bil amends subpar D of title I of the aea Ai
Act with resec to generic provions fur nonattent area includig requiements for
attent dates, State implementation plan contents and review, operatg permts, fees

for emions, sanctons, and maitenace pla.
Secton 106(g) of the Senate bil requies EP A and the Deparent of Traorttion to

anyz State and loca ai quaIty"related tranorttion progr and submit a report 'to
Conges in 1992 and every thee yea tbereaer ou thè rests of the analysi together with
recommendations for improvig the progr
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House amendment The House amendment in secton 102 amends subpar D of title i
of the Clea Ai Act estalihig generic authority and requiements for nonaent
areas with respect to attent date and clasifcation of areas based on the severty of

the pollution problem; schedules for, and contents and revew of, State implemetation
plan; interstae trort commions; sanons and Federa implementation pla.

Conference substitute, The Sente concus in the House amendment except in the
followig resect:

(1) Senate secton 106(g) is included but modied by changi the date for the. fit report

to Conges from 1992 to 1993 and by requig in report afr the fit that the Secreta

of Traorttion descre what acons have been taen to follow up on the
recoendatons of the precdig report .

(2) The sactons provions are a combination of provons inbotb the House and
Senate bil. The Admtrtor is requed to impose sancton as in the House bil, and
the sanctons avaiable are the requiement for offets of emiions at a 2 to 1 ratio, as in
the house bil and a litation of the tyes of project for whicb Federal highway fuds may

be spent to a specied lit The li is as contaed in the Senate bil with two deletions.
In addion, the Senate provion restrctg the us of fuds to saety project fuded by
speced program under title 23, United States Code, is deleted and language substtuted
resctg fudig to project "the pricipal purose of which is an improvement in saety".

Whe the pricipal puose of the project mu be to improve safety, the project may alo
have other importt benefits

The Federa implementation plan requied by secton llO(c) of the Clean Ai Act is to
provide for attent and matenance of national ambient ai quaty stdads, except
that were a State plang faure does not relate to a faure to demonstrte attent

with the ambient stadards the Federa plan may be lited to the correcton of the
relevant faiure.

New secton 173(e) of the Clean Ai Act diect State to alow emions frm extig
and modied sources that tet rocket engies and motors to be offet by alterntie or
inovatie mean. The provion requies that, to be eligible for an offet, the source mus
obta a wrtten fig from the Deparen of Defense, the Deparment of
Traporttion, the Nationa Aeronautics and Spac Admtrtion, or another appropriate
agency, that the tetig of rocket motors or engies is esseti to the national secuty. The
requied fidig is not lited to mita or govemment launch program; the apprpriate

Federa agency may al fid that testig requied fo a civian or commercial launch

progr is esential to the national secty.

SECTON 103-ADDmONAL PROVIIONS FOR OZONE
NONATIAI ARAS

Senate bil. Secon 107 of the Senate bil provides for the clasifcation of ozone .
nonattent area as moderate, serious, severe, and exeme based on the severity of

ozone pollution. deades for atg the priar ambient ai quaty stdard for ozone,
requiements applicale to ozone nonattent area based on their clacation, an

consequence for faure to comply with requiments or meet deadles

HeinOnline -- 1 Environment and Natural Resources Policy Division, Library òfCongress, A Legislative H'istory of the Clean Air
Act Amendments of 1990 882 1998ADD-110

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 114 of 139



883

The secton alo conta requiements for the Admitrtor to isue Federal reguatons
and gudelies for ~rt products stationai source and the loadig and unoadig of

petrleli from vessels, and sets a deae for the Admtrtor to promulgate emiions
stdards for hazdous .Wate treatment facities (TDFs) under the Solid Was Disosa
Act Secon 107 alo estalihes a norteat ozone trort region consg of 12 States
and the Distrct of Columia.
House bil. Secton 103 of the House amendment is simar in strcte and content to

the Sente bil but conta a dierent bredown for classifcation of area as magial
moderte serious, severe, and exeme, vaations on the requiements appncable to ea
clasifcation, dierent approaces to direct Federa reguation of cert sources includig
a directve tht the Admitrtor consder TSFs in deteg for which categories to
establih a control technque gudelie, and a norteas trort regin consistig of 11

States ai the Ditrct of Columbia
Conference ageement. The Senate recedes to the House excet as follow:
(1) With resect to trorttion controls requied in serous area (new secton

182(b)(5) of the Clea Ai Act); language from the Senate bil is adopted to describe the
measures that mus be included in a SIP and to requie the States asure adequate acc
to areas in the nonattent area when adoptig trrttion cotrols.

(2) With resct to tranrttion contol in severe aid exeme area (new secton
182d)(I) of the Clea Ai Act), the House recedes to the Senate, except that with respect
to the proviions requig employers of more than 100 employees in a nonattent area
to intitute progr to increae average vehile occuancy on commtig trps, i.e., trps
between home and the workplace (new secton 182(d)(1)(B) of the Clea Ai Act), the

conferece agreement dr the proviion tht species that employers may demonstrate

complice with the requiement by speudig as much on the requied progr as on

parkig subsidies for employees. In cacuatig average vehicle occupancy rat an

employer is not requied to inude in the cacuation or in a complie pla employees
who do not trvel reguarly to the same workplace.

(3) With resect to control of emiions of oxides of nitrogen (N0J, the conference

ageement adds authority for the Admtrator to lit the application of VOC control
requiements to NO" source ü the rest would be "exce reductons in emiions of NO,,",
The agreement perts a person to petition the Adtrtor at an tie afer the
completion of the study of VOC and NO" emiions requied by new secton .185B of the
Clean Ai Act for a determtion to lit the applicabil of requiements for NOx

contols either becase exce reductons would rest or becuse Det ai quaty benefits
are greaer in the absence of reductons of NO" from cert sources,

(4) With respect to reguation of emiions from consumer 
and commercial product by

the Admitrtor (new secton 183(e) of the Oea Ai Act), the conference agemeut

drops the term "reaonale fee" and "charges" as an elaboration of the phre "economic
incentIes",

(5) With resect to emions frm vesels the conference agement claes the tyes
of vessels covered and the role and authority of the Coast Guard ii asg the safety of

emions contrl syems.
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Whe the conference ageenent give priority to TSFs for the esbIient of a ClG,

it does not intend to dilUpt nor duplicate the EPNs ongoig effort to set ai emions
stadards under secton 300(n) of the Solid Was Diosal Act in resonse to
amendments to that Act pased in 1984. Nor does the conference ageement suggest that
a lesser level of VOC control is appropriate in any area of the countr. To the extent that
crteria for ClGs under the Clea Ai Act could ret in a les strgent level of contrl

than wi be ùnposed under the Solid Wase Disposal Act the stdard for which is
"necesa to protect human health and the envionment," the Solid Waste Disosal Actstadard should gove . .

With resect to Federa reguation of consumer and commercial product, new secon
183(e) of the Clean Ai Act requies the Admitrtor to reguate categories which acun
for at lea 80 percent of the VOC emions, on a reaty-adjusted bas, in ozone
nonattent area. Credit towad the 80 percent thhold should be gien to emiion

reductons from any consumer or commercial product mae afr enactent of the Clean

Ai Act Amendents of 1990, not solely from product that would otherwe be reguated.
Subsecton (e)(9) requies constation with EPA when a State plan to regute VOC
emiions from conser or commercial product. The proviion is intended to create a
cleaghouse of inormation to encourge national unormty. It does not preempt or
othere lit the national unormty, It does not preempt or othere lit the autority

of Staes to propose or adopt regulatiori' afectg such product either before or afer EP A
adopts reguations.

The conference ageement empha the ùnportce of imlemeutaon of reanaly
avaiable cotrol technology in al nonattent areas. The reference in section 182(a)(2)

tò gudance isd by EP A under secon 108 of the Act is intended to cover control
techques gudelies, gudance on the applicailty of RACl, and gudance coverg the
correcon of deficiencies in State roes. .

Secton 182(b)(1)(A) requies ozoe nonattent area to obt a 15 percent reducton
in vac emions with si yea of enacnt These rednctons are to be cacuated from

emisions levels in the yea of enactent, and growt mus be accunted for so that the
requied reductons from 1990 levels are acaly achieved.

SECTON 104ADDmONAL PROVISIONS FOR CAON MONOXIENONATlAI AR
Senate bil Secton 108 of the Senate bil provides for clcation of cabon monoxide

(CO) areas as moderate or serious dependg on the severity of CO pollution deadlies
for attg the priar ambient ai quaty stad for CO, requiements applicale to

nonattent aras based on their clascation, and consquence for faiure to comply

with requiments or meet applicale deadles
House amendment The House amendment is sim to the Senate bil in strcte an

. contet but diers in seera specc proviions
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FEDERA FACl

The federa facities language of the new legilation is identica to the Senate passed bil.
As was stated in the Senate report: ''Miltai inations in Caiforna's South Air Quality
Management. Distrct have fied suit chalengig the Distrct's authonty to requie payment
of fees, includig permt fees. Simar suts have been fied in Federal District Cour in New
York and there have been other chalenges to the authority of Stae or loca agencies to
impose fees on Federa tacities. The bil clares exig law to IDe explicit what secton

118 aleady requies: Federa facities are subject to the same fee requiements that are
applicable to nongovernenta entities.

Section 118 of the exitig Act should have ben sucient to ense federa compliance
with al state and loca requirements, includig fees or chares to defray the cos of ai

pollution program, notwthdig an imunty under any law or rue of law.
Neverteless, federal agencies in Caorna and elsewhere have arguedtbat the docte of
sovereig imunty shields them from the obligation to pay these fees or charges, and have
asserted that arguent in litigation agai ai pollution control agencies.

The new lanage is intended to refute that arguent and rea the obligation of
feder agencies to comply with al requiements, including sucli fee or charges.

CON1OL TECHQUE GUIEL FOR TSDFS

The bil alo requies the Envionment Protecon Agency to issue control techques
gudelies (CTG) for additional categones of source emittg volatile organc compounds.
It directs the Agency to give pnority to those categories it considers to make the most
signcat contnbution to ozone levels in nonattaient areas, includig hazdous waste
treatment, storage and disosa facities. Th specic refeence to TSDFs is intended to
underscore the importce of the Agencys ongoing work to set ai emion stadards under
section 3004(n) of the Resurce Conservtion and Recovery Act for these faciities. The
Hazdous and Solid Wase Amendments of 1984 diected EPA to promulgate stadards
for the control of ai emions from TSDFs "as may be necesa to protect human heath
and the environment."

Th diectve to EPA is not intended to dipt thes ongoing effort, be duplicatie of
them or to suggest that a lesser level of control is appropaate in any area of the countr.
To the extent that the crteria for ClG's under the Clea Ai Act could result in a less
stgent level of control than wi be proposed under RCR the RCR stadards must
govern to reflect the stadard of protecion of human health and envionment by which the
adequacy of the RCR regulations wi be meaured.

GENERA TRSPORTATION CONIOL MESUR

The experence of the las 20 years makes clea that we caot solve the ai pollution
cris in major polluted areas lie the Norteast, Chicago, or Los Angeles only by controllg

industral sour or ma1g riewca cleanr. The exig vehicles on the road account
for hal or more of the ozone precursors that contrbute to heath haz for nealy hal
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of al America in more tlan 100 cities and 75 percent or more of the cabon monoxde
that causes ambient violattons in another 50 cities. In addition, we have leaed that the
grwt in vehicle use, nearlý thee percnt per year natonwide, wa a major factor in
preventig the attent of the ambient stadards by the 1987 deadle.

It is clea that the goal of th bil-a heathy and safe ai supply for every America-wi
not be acheved, withollt.iplemeutig strtegies that effectvely lit the grwt in vehicle

use in the major urban centers where pollution levels are the worst. The trorttion

control and plang provons of the bil are intended to achieve the emiion reductons
from the use of mobile source needed to acheve the objecves of the bil

The tranorttion control proviions of the bil are desgned to correct 20 yea of faed
effort to control trorttion source of polItion. The sponsrs hope we have leared

from the mitaes of the pas and have designed a bettr approach to achivig these
objectves,

Traorttion control meaes ar not a new par of the law. Let me tae thi
opportty to remid my colleaes of the execttions we bad for tle 1910 Clean Ai Act
Senator Muse exlaed the 1910 bil to hi colleaes as follows

"We st have extig a mas of used automobiles to dea with The bil before us dea
with ilat problem by the requiement of national ambient ai qnalty stdads geaed to
help.

'"ose stadards realticay aplied, wi requie that urban area do somethg about

their trorttion sytems, the movement of used ca, the development of public

trorttion sytems and the modication and change of housg pattern employment
pattrn, and trorttion pattern generaly. All of that is implicit in the cocept of

implementation plan for nationa ambient ai qualty stadards and what they mea for the
used ca in our countI." .
. Today we contiue to recgn tbe need to mae the kid of ches that the Senatr
from Maiedescn'bed in 1970, bnt we alo have leaed that snch chanes are long in
comig and not so ea acheved as we once thonght. We alo have leared that these kids
of communty decions are not liely to be mae based simly on what seems implicit in
the development of implementation plan, more specc plang diectves are needed to
focu the resource and creatity of commties.

In 1977, Conges added a requement (Secon 172(b)(2)) that eàch stte plan conta
al reaonaly avaable contrl meaes to reduce trorttion emions, The
Envionment and Public Works Commtt Report in 197 (pp, 3840) exlaed that EP A

was requed to anyz vaous sttegies that were then requied to be revewed by the
sttes to determe if they could be included as par of the State Implementation Plan given

the loca cicutace. Th proviion wa implement by EPAgudance in 1919 (44 Fed.
Reg. 201, 375 (Apri 4, 199)), but EPA wa not constent in its aplication of the gudance
and many area did not gie caefu consderaon to the vaous control meaes that EP A
identied.

The sponsrs believe that EPA's intial (1979) gudace for the application of the 19T
Laws requement to adopt nal reaonably avaable control meaesn in each area wa
sound. The Nith Cicut recently reviewed and ~rrecy applied EP A's gudace. The bil
(sectons 108(f), 172(c)(1)) reta the genera plag approacb of the 1977 law and
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raties EP A's gudance as recently constred by the Ninth Cicut in the cae involvig tbe

Anna State Implementation Plan Delan v, EP A, 898 F. 2d. 687 (1990).
The Senate Comttee bil S. 1630, modifed the requiments for the adoptioii of

trporttion control meases bi Stae Implementation Plan (SIs). The Commttee bil

requied tbat identied trporttion control measures be bicorporated bito each

implementation plan for severe and extreme owne, in serious ozne non-attaient area

under cert cicutance, and in serious cabon monoxide non-attent area unes the

state could demonstrte that a meae would not contnbute any additional progress toward
attaent in the area

Durg Senate floor debate.- these proions were modifed to requie that each lited
meae be considered by the stte. but the mandatoiy. obligatiou to incorporate each
meaure in the absence of a negative determtion was removed. TJe emphais in tbe
amendmen therefore, was on a state selectg and implementig those meases "necesiu
to demonstrate attaent with national ambient ai quaty stadards," includig, of cour,
interi reducton requiements. The sponsors' intention in acceptig th amendment was
to reta cuent law wih regad to theconsideratiou of trrttion control measures.

the Commttee language in S. 1630 would have eliated the option of the states to
adopt less th al reaonaly avaiable contrl meaures even in the cicumstaces where

tbe states could make the. demonStrations alowed by EP A's gudace. In ageeing to the

. amendment, the sponsors determed that the rigid applicaon of control meas~s in the
Commttee bil was too restrctve. The biI (sectons 182(c)(S), 182(d)(1) and 182(e)). which
adopts the fial Senate provions with resect to trportation control meaes for ozone
SIPs in addition to the genera plang requiements for reasonably avale control
measures in section 172(c)(1). Taken together, these proviions require the EPA's

trditional gudace contiues to govern the review of trportation control meaures in
state plan.

The sponsors believe that if the EP A consistently applies th gUdance in the
development of SI revons requied by the bi, signcat progress toward the control of
mobile source emisions wi be achieved. Of course, thi bil adds statutory crteria defig

"reaonable fuher progres" bi term of specied emions reductons. The nee for
tranporttion control measures and the appropriateness of varons meaures shoud be
evaluated with regard to these new interm increments of progres in the bil.

The sponsors intend that EPA eicand its list of reaonably avalable trporttion

control measures to incorporate al tbe meases in Secton 108(t)(1). In addition, EP A
~hould evalate and determne whether additiona tranporton control measures should

be added to those identied in the bil

The "notice" and "comment" provision of secton l08( e) is in no way intended to create
an APA-tye revew procedure for BPA; tbe Mgudanes" lite in Secon 108(1)(1) remai

exacty that, not rues subject to revew. However, BP A wi be expected, as we understad
it does now~ to publihed its fial gudance and. to Gontiue to solicit views, ideas, and
comments from state and loca offcials and other interes as these gudance are being
prepared. The bil cles that these practice áre to contiue.
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Today, we conse about 82 mion galons of ethanol each yea. With the new
requiements we ar consderig today, anual ethanol consumption should trple, I am
advied. As additional cities look to clean fuels to atta ai qualty std:ids, th demand
\Vi be even higher.

Right now, alost al ethanol is produced from corn If we trple ethanol consumtion,
we'll use a tota of aproxitely i bilon bushels of gr per yea to meet our energ
needs. Usig a rue of thum developed by ants at the Congesiona Research Servce
that trlates into $1,980 mion les in fa progr costs and $440 mion more in far
income each yea.

Wben given a choice betwen lowerig tà progr payments and payig huge su to
defend foreign oil source, how ca we aford not to support th bil?

A substatial porton of our com hares is an importt food sour. As ethanol
. demand increaes we mus support invesgation into other crops that hold promie as
biofuel feedsck,
Reseach at Arka State Universty(AS, in Jonesoro, AR may provde a key to

th puze. At my reques the Apppritions Commttee provded $100,00 to AS in
fica year 1991 for experientation on crop substitution and ethol producton fromnontrtional crop sources, -

With these fuds ASU wi explore the potential for makg ethanol out of crops easy
grow in the Miisippi Delta region, lie mio and sorghum

If such crops prove effectve as biofuel feedsock, our far program must be flexle
enough to provide fiancial secuty for producig energy crops. An amndment I

. introduced that was incorporated into the 1990 fa bil alows fars to grow feedstocks

for ethanol or other biofuels on their flexöle crp acreage without decreasin bas acreae
levels.

Mr. Speaer, we al wat to fih np our busess here an go home to our constituents

Before we do, we have the opportty right now to mak a real dierence in our

envionment, our heath our agrcutu economy, and the price of our mlta spendig.
I urge al of my colleaes to vote "aye" on th bil

Mr, DINGELL Mr. Speaker, I yield 1 miute to the distiguhed gentlema from New
York (Mr, Manon), who has been vel) interesed in and has worked vel) hard on th
legilation.

(M, MAON asked and wa given permsion to revie and exend hi remarks.)
Mr, MAON. Mr, Speaker, I rie in strong support of the conference report on S. 1630,

the Clea Ai Act Amendmnts of 1990. 1 wat to take th opportty to coend and
congrtulate the distiguhed chaian of the Energ and Commerce Cottee, my good
frend from Michiga for hi remakale and tieless work in brigig th conference report

to the floor today. I alo want to pay trbute to the gentleman from Carna (M.
Waian), the gentleman from Indian (M. Sha), and my frend.from New York, the

rag miority member of the commttee, Mr. I.nt for their digence and tieless effort
in màkg the pasage of th landmark dea ai legiaton a reaty.

As a new member of the Energy and CoDÍerce Commttee I a. deeply honored to have
played a role in the long and arduous proces of wrtig the most comprehensive and

complex piece of envonmenta legilaton that has ever been considered by th Congres.
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Mr. Speaer, America deserve clea ái. We need drtic reuctons in smog and

cacer caing toxic pollutats. The majesc fores and lakes of the norteat deserve

protecton from the ravages of acid ra The conference report under consdemton today
wi accomplih these noble goal.

Firt, the conference report wi requie cities that are covered by ~ blanet of smog to

tae sigeat new and aggesive steps to. Ii ozne and cabon monoxide pollution.

'Second, the conference report wi requie auto maelS to produce new, cleaner ca and
to develop fleets and urban buses that operte on clea alternative fuels. Oi companes
wil be requid to develop new, cleaner gaolie. Thd, our industrés wi be requid to

draticay reduce emiions of toxic pollutats. Four, the bil wi reduce the emiion
of acid ra caing pollutats by 50 percent Finy, the . legilation wi phase out the
producton of chemica that deplete the Ea's protectve ozone layer.

Mr. Speaer, most unortt, th legilaton wi create a cleaer envionment without

imosing undue hardships or unbearle cost on an one industr or anyone segment of
our society. This then, is a proposal every Member of the House ca be proud of.

Mr. Speaer, once agai I wat to applaud diai Digell and Chaian Waxan for
their heroic effort in crtig th hiric meaure. Th House,. and indeed, the Nation

owe them -a special debt of grtitude. I urge my colleaes to vote for the oonference

report
Mr. Speaer, at th tie I would lie to enter into a brief colloquy with the ditiguhed

chaian of the. Comttee on Euergy and Commerce. As approved by the House, RR

3030 amended secton 108(f) of the Clean Ai Act to requie State in consderig

tranorttion control meaures to ense adequate acce to downtown other oommerci
and resdential area and avoid meaures tht increae or relocate emions and congeson
rather than reduce them.

The House report lanage on section 108(f), and on the specc provions to off~t
growt in vehicle mies trveled in severe ozone nonattent area makes it clea th is
a requiemeut on the Staes in 'revig their State implementaon plan.

Although the conference report deletes th sentence from secton 108(f), the oonference

report requi State to choose from among and implement trorttion control meaes

in a maner that enures acc, and to avoid usg counterproductve meases which
merely relocate emions and congestion. As my chaian knows th lanage wa added
as an amendment to secton 182(c) of the act for serious owne, secon 182(d) of the act

for severe ozne area and section 181(b) fór senous cabon monoxide ar by cross
reference to severe owne. Is my undersdig correct?

Mr. DlNGEL Mr. Spea. wi the gentleman yield?
Mr. MAON. I yield to the gentleman frm Michiga
Mr. DlNGEll Mr. Speaker, the gentlema from New Yark (M, Maton) is correct

He was the author of that secton an undersds very well what trired.

Mr. LENT. Mr, Speaer, I yield 2 miute to the gentlema from Pennlvana (M,Ritter). .
(Mr. RIR asked and wa given pennon to rev and exnd hi reiarls.)
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Serious Areas, Under new Clean Air Act secion 182(c)i a State
with a serious ozone nonattent ara must meet the same re-
quiements impose with respect to a moderate area, as well as ad-
ditional requiements.
For any serious area the term "major source" or "major sttion.

ar souce" is defied to include. any sttionar source or group of
sources located withi a contiguous area and under common con-
trol that emits or has the potential to emit at least 50 tons per year
of VOCS. There are thre prIicipa effect of th defitional
chane: (1) new or modified source emitting 50 tons or more per
year of YOCs wi be subject to new source review requienients; (2)
exitig sources emitting 50 tons or more per year of VOCs wi be
subject to RAOT requments; and (3) al sources emittg 50 tons
or more per yea of VOCi whether new1 modied, or exiting, wil
be subject to permit requiements under Title IV.

Additional requirements applyig to serious areas include thefollowig; .
(1) Enhanced monitoring.-SIPS are to be revied to include pro-

viions for improved amient monitorig of ozone and ozone pre..
curors puruant to gudace from the Admistrator. Withi 18
month of enactment the Admistrator is dicted to promulgate
rules for enhanced monitorig of ozone, NOx, and VOCs, .

(2) Attainment demonstration and reasonabl.e further progress
demonstrations.-The State must submit, withi four year of en.
actment, an attent demonstration based on photochemiCa
grd moding or another analytica method determed by the Ad-
mitrator to be at least as effective.
Section 182(cX2)(B) requres that each SIP include a demonstra-

tion that it wi achieve VOC emision reductions of at least three
percent per year averaged over each conscative 3-yec; period be-
gig six yea afr enactment until the attaent date. An
emiion reducton of les than three percent. per year may beac-
cepte under thi subparagaph, if the State demonstrates to the
satisction of the Aclministrator that the SI provig for. such
lesser amount includes al meaures that ca feasibly be imple-
mented in the area in light of technologicaly achievabilty. The
term "technological achievabilty'1. refers to meaures which can be
succesfuly implemented in actual practice, not meaures which
merely appear feasible in a resch setting, for example. To qual-
if. under thi test1 the State must demonstrate that the SIP for the
area includes al measres achieved in practice by sources in the
same source cateory in non attent areas of the next higher
claifcation. The te "achieved in practice'1 is inteded to in-
clude those measures which have been successfy implemented in
nonattent area of the next higher category. If suc,h an areà is
initiatig use of an unusual and unproven control measure and the
meaure is not successfuy implemented in practice thi meaure
would not be requd under thi proviion of the bil unles and
unti it has been proven succesul. Any determination to lessen
the 3 percent requirement must. be reviewed at each 3-year mie-
stone and revied to reflect the avaiabilty of any new technologies
or other control steps for sources in the same cateory.
Under either approach, the percentae must be sufcient to

achieve attent by the applicable date. The baselÏe for the 3
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289. .
percet per yea reuctons and the emiion reductions creditale
towar such reuctions are to be the sae as those applyig for
puroses of caculatig the 15 percent reducton under section
182(b)().
NO"/ eontrol.-Sction 182(cX2XC) dits the Admtrator to

promulgate withi one yea gudace conoorng conditions under
which control of NO;i may be sutitute for~ or combined with,
control of VOCs in order to rech attentof ozone ai pollution,
In lieu of the anual VOC reductons requied in section
182cX2)(), the SIP reviion may ind include a demonstin
to the satifaction of the Adrninii:tor tht the plan provides for a
reduction in NO¥' which, in conjunction with a lower level of reduc-
tions of V() would result in a reducton in ozone concentrtion
at leas as great as that which-would ret from the percent re-

. duction in VOC emions provided for in secon 182(c)(2)(). The
same baselie and rues governg crtailty of reductions apply
to 182(c)(2)(0) as apply to seon 182(cX2)(). EP A has a yea to
isue public guidace for State and others providig conditions or
examples thereof under which NOx Contrl may be sutituted for
VOC contrl or may be combined with VOC control to ma
reuctions in ozne. NOx reductons may not be substitute for
VOC reductons ina maer tht delays attent of the. ozone
stadard or that reults in leser anua reuctòns in ozone con-
centration th provided for in the attent demonsation.

The Commtt note there is no reuiement in thi secion or
in H.R. 3030 that exresy would requi the use of any tehnolo-
gy beyond low NOx burers except in eXeme area.

(3) Enhanced vehicle inspectin and mainte1U1l progrm.-
Withi two year of enacent, a State is requied to implement
an enhance progr of motor vehicle inection and mate
nance, in accordance with EPA gudace, The progr mus meet
a performce stadad achevable by a progr combing emi-
sion testg with inpetion to detet taperi with emision con-
trol devces or mifuellg. Th progr must apply for each ur-
band serious ozone nonattent area with a population of
200,000 or more. The progr mus .include computeri' emision
anyzrs, as well as enforcment though vehcle retration
denial uness the State ca show that the enforcment proviions
of an exitig progr are more effecive in as that noncom-
plyig vehicles ar not oprate in the area On-road emiion tet-
ing is to be a pa of the emiion teg sym, but is to be a
complement to teg otherwe requied since on-road testing is
not intended to replace such teg. On.-road emon testi may
not be pratica in every seon or for every vehcle, and is not re
quied. Howevr~ it should play some role in the State program. It .
is the Commtt's intenton that State should tae into consider-
ation that the results of on-road emion teg, when used have
not been shown to be consisnt with Federa emiion teting pro-
cedures.

The program is to include anual emion teg uness the
State demonstrate to the satiacton of the ArJrnini~rator tht a
biennal inpecon, in combintion with òther feaures of the pro-
gr, wi be equaly or more effecve. The program is to include
the inpection and, asnec~ matenace an repa of emis-'.

HeinOnline -- 2 Environment and Natural Resources Policy Division, Library of Congress, A Legislative History of the Clean Air
Act Amendments of 19903263 1998ADD-121

Case: 09-71383     11/04/2009     ID: 7119378     DktEntry: 17-2     Page: 125 of 139



3264

240

sion control diostic sytems. The program is to be operate on a
central basis unes the State demonstrte to tbe satifaction
of the AòminiRtator that a decentral progam will be equaly
effective. The Admintrator must estblih crteria under which
decentrd systems may be considered equaly effecve, In ac-
cordace with such crteri decentra program with an elec-
tronicay connecte testig syte, a licensing system. for decen-
tral inspecon sttions, or other measures may be considered
acceptale if they are determied to be equay effectve. The
intent of the Committe is that enhanced inpection and mate
nance program as requied under th subsetion are to either be
centrald, or to include other progam elements which taen te
gether alow a decentrald system to be as effective as a centr-
ized system in identig noncomplyig motor vehicles, and caus-
ing such vehicles to be repaied,

The prog may not alow waivers for any vehicles covered by
the emision contrl performance warty under.secion 207(b) or
for taperig-relate repai. If waivers are otherwse allowed the
progam must requie a min;mum exnditure of $450 for repai,
to be adjuste periodicay for ination. . .
In an Apri 14, 1989 lettr to the Commtt, EP A said it found

that ''waiver rates varied consderably" among the state program
EP A audite, Tycal co waver lits found by EP A in 11M pro-
. gr were $50 or $75. EP A sad:

Unles there was a caefuy administered waiver
system. waivers tended to be a weaess in al progr
that alow them.

To some extnt, excessive waivers vared with progam
desgn. In program where the adm;n;i:terig agency proc-
esses al waiver applications (Inany centrald program,
a few decntraliz); the reason for high waver rate
teded to be lenient requirements. Vehicles reivig im-
proper or porly:'performed repai were grante waivers
as long as the repai cost lit was reached, It is not un-
usua for retest scores on faied vehicles to remai the
sae or increase. as a ret of such repai. Repai cost
lits Were oftn inadequate to ensure that vehicles re-
ceived the basic repai neeed to brig the vehicle into
compliance. In addition, vehicles eligile for warty cov-
erage could get waivers without ever havig sought a free
waanty repai and owners of fai vehicles were al-
lowed to do their own repai and get a waiver. if the re-
pai wer inadequate. Repai done by vehicle owners
were oftn ineffecive and, in one program which had data
avaiable, about one-thid of the waivers were from thi
group, a diproportionately large percentage. Fialy, not
al commercial repai were appropriate for the cause of
the 11M faure.

The tota 11 progr is importt becuse older vehicles are
responsible for a diproportionate share of oione-formg polluton
from motor vehicles.

Poorly maitaed vehicles that pollute, no mattr how old,
'Should be required, at a minimum, to meet the stadads applica.
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ble to them when they were manufacted. If repai are neeed,
they should be made.

(4) Clean-ful vehicle progrm.-The State mus submit a SIP re-
viion, for each. area covered by the clea-fuel vehicle pro pre-
sc under seon 212(d), which includes al meaurs nec
to make us of clea alternative fuels in clean fuel vehicles eco-
nomic fr the vehicle owners' stdpoint. Ea area which seeks
volunta incluson in the Federal clean fuel vehicle program mus
alo sumit a SIP revion. If a Stato fai to meet thi requie-
ment, it may not i-eive credt In any attent demonstion or
reasonale fuher prgrès demonstrtion for emiions reductions
from implementation of the Fedèra clean-fuel vehicle reuie-
ments'under seon 212.

(5) Trnsporttin contrls.-Begg si year afr enatment
and each three yea therear the State is to submit a demonstra-
tion as to whether aggrgate vehicle mies traveled, agte vehi-
cle emions, congeson levels, and other relevant pareters are
consistent with asptions used in the area's demonsation of at-
taent. Where such parameters exceed the levels used in the
area's attent demonstrtion the State ha 18 months to devel-
op a revion to its implementation pla contag a program of
tranporttion contrl measures ad~uate to reduce emiions to
conform with the vemcle emision levels projec in the att-
ment demonstrtion. Th reviion is tö be developed in accordace
with tr~rttion gudace issued by the Anm;n;i:rator under
section 108(f), and is to include implementation and fudig sched-
ules adequate to achieve exptious emsion reductions. Alterna-
tively, under seon 182(cX5) the State may offset additional poIlu.,
tian from unprojec increases in vehicle mies trveled or conges
tion, with achievement of comparble emiion reductions from im-
plementation of controls not otherwe requied under th Act on
other source cateories. There must alo be measures to reduCè
congeson.
(6) De Minimis rule-in applyg the new source review provi-

sions of Par D to serious area an physca change in, or cbange
in the method of operation, a sttionar source is not to be consid-
ered de . minimis unes the incre in net emiions from the
source, when agegate with al other. mcres in net emions
over any period of five consutive yea, includig the caenda
yea in which such Increae occured, does not _exc~Cl 25 tons.

(7) and (8) Speial rule for modifiatins of soure:.econs
182(c) (7) and (8) establih special rules for modcation of maor
sources. Seon 182(cX8) diers from secton 182(c)(7 in that it is
applicale to source releaing 100 tons per ye or more, whie
secon 182(c)( is applicable to sources releasing les tha 100 tons
per yea. The trggers for these proviions are (1) that a physic
chage or chage in the. method of operation ha ocured as de-
fied in secon 111(aX4); and (2) that the de minimis threshold has
been exceed Once these trgger oc,then the unt involved
must (if the sour is les than 100 tons per year) meet BACT-level
tehnology. If the source obta internal offsets at a ratio of at
leat 1.3:1, then there wi not have been a modication under se-
tion 173. For unts at source greater than 100 tons per yea, once
the trggers have occued, LAR and offsets ar reuied for the
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unt, uness the source obta internal offets at a ratio of a lea
1.3:1. The permtting proviions in the two paragraphs are al di-ferent. .

Secon 182(c) (7) and (8) provide that in the cae of sources where
a unt has undergone a chage producing a greater than de mini-
mis emision incree, and such 1.3 to 1.0 internal offsets have not
been secud, such chage is to be considered a modcation su
ject to al of the new source review requirements of Par D. Howev-
er, secion 182(c)() provides that in aI?plyig secion 173(aX2) the
requied tehnology for source emittg. less tha 100 tons per
yea shal be the bes avaiable control tehnology, as defied in
Clea Ai Act secton 169, rather than the lowes achievable emi-
-sion rate, as currntly provided in seon 173(a)(2).

(9) Contingenc measure.-The SIP reviion must provide for the
implementation of specic measures to tae effec upon the faiure
of the area to acheve any applicale interi schedule (including
any miestone), or te att the stdard by the applicable att-
ment date. Such contingency measures must be adequate to asure
that the emiion reduction shortal is compensate for, and must
tae efect without furter acton by the State or the Achninii;tr-
tor upon the faiure of the area to meet the interi requiement or
attent deadle.
(10) General offset requirement.-For pures of satig the

emiion offet requirements of Par D in maral ozone nonat-
taent areas, the ratio .of tota requied emision reductions to
tota increas emision from a new or moded facilty is to be at
least 1.2 to 1.

Severe area requirements. -Section 182(d) provides that al re-
quirements for SIP reviions applicable to serious. areas are also to
be applicable to severe area. Additional requiements are provided
for in thi subsecion,.as described below. For any severe area the
terms "major sourceH and "major stationar sourceH apply to al
sources included in the secton 302 defition of "major stationar
source", as well as any stationar source or group of sources locat-
ed with a contiguous area and under coInon control that emits
or has the potential to emit 25 tons or more of VOCs. These deIin-
tional chages and interpretations have the sae pricipal effects
as descbed for serious area. As already note, it is not the Com~
iitte's intent tht natual gas pumping stations or other natual

ga facilties connec bya pipelie but not. otherwe withi a
contiguous area and under common control should be grouped. to
gether and considered a single source under thi proviion.

Additional SIP reviions requied for severe area include the fol-
lowig:

(1) Vehicle mile trveled.-Withi two year of enactment. the
State is required t.o submit a SIP reviion includi al reasnably
avaiable technques for reducig aggregate vehicle emiions. At a
minum the revion must include specifc enforceble statees
and trasporttion control meares adequate to offset any growth
in emisions from increass in vehcle mies traveled (V. The
baeline for determhiing whether there ha been growt in emi-
sions due to. incred VM is the level of vehicle emiions that
would occur if VM held constatin the area, The State must con-
sider the measures specifed in section 108CÐ, as amended by th
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bil, and include in the SIP, for any such meaures not included in
the plan, an exlantion of why such meaure was not adopte,
specifg the emiion reucion measur adopted in its place to
achieve a comparle reduction in emiions, or providi reans
why such reducton is not necar to att the heath-based
stada for ozone ai pollution
Where a trporttion control strte li in setion 108ef) is

not uti the State mus exla in its implementation pla why
it was not, ard must provide an alternative mea of achievig the
emion reuctins that would have bee atted unes it ca
show that such reuctons are not neeed for attent. It should
be note that amende section 108(f) requies that the State should
ensure adequate acces to. downtown and other commeria and res-
identi ar and should avoid meaes that incras or relocte
emiions and congeson rather tha reuce them. Th proviion
responds to the extreme importce of tranporttion planning to
atta and mata. ambient ai qualty stada in the nation's
most severely pollute cities. .

(2) Offset reuirements.-For pures of satifyg the emiion
offset requiement of Par D in severe ozone nonattent ar
the ratio of tota requi émiion reductns to tota increaed
emisions from a new or modied facity is requied to be at leat
1.3 to 1. However, if the State ai qualty pIa reui that al ex-
isg major sources in the nonattent area use the best avai-
able control tehnology, as defied in section 169, for the control of
VOCs, the requied offset ratio shal be 1.2 to 1.

The lower offset ratio for aras requig bes avaiable contrl
teology, intead of reaonaly avaiable control tehnology, for
al exi soures is intended to provide an inentive for the use
of more effecive pollution control tehnology on exitig sources,
and is fuher inteded as a recogntion that once al exig
soures are tihtly controlled and addtiona emiion reuctions
neede for offsets wi be more dicult to sece.

Extrme area reuirements.-Section 182(e). provides that al re-
quirements for SIP revions a.pplicable to severe areas are alo to
~e applicable to exteme ar as well as additiona requieients
provide for in th subsection. For any extreme area the term
"major source" and "major stationa source" apply to al sources
included in the secton 302 defition of major stationar source, as
well as any stationar source or group. of sources.locate withi a
contious ar and under common control that emits or ha the
potenti to emit 10 tons or more of VOCs. These deftiona and
interpretation cha have the pricipal effects descrbe for seri-
ous areas. As aldy note, it is not the Commtt's intent tht
natural gas pumping stations or other natual gas facities con-
nectd by a pipelie but not otherwe locted withi a contigous
area and under common .control should be grouped together and
consdere a sinle source under thi proviion.
Seçtion 182(e) e~HcitIy provides that the proviions of claus (ü)

of section 182(bX1XA), which alows qualg aras to achieve les
thsn the requid 15 percent emiion reductin in the fit six
year followig enctent, and the proviioll of clause (ü) of sec- .
tion lS2(cX2)(), which alows qualifyg areas to achieve les than
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I do not believe it wi cost $500 per ca to comply with the new Clea Ai Act The EP A
estiate is apparently bas on the asumtion that the cataytc converter in every ca
would have to be replace dug the vehicle's lietie. But the manufcters of emion
controls and the State of Caorna have tetied that improvements in vehicle technology,
fuels eleconics and cataysts should enable ca to acheve the bil's stdars without

havig to in tw catac couverters in each automobile. The Caorna Ai Resource
Board estite the overa cost of achievig the second round of tapipe stadads at about

$122 to $132 per ca, Th substtialy reduce the cost of the commttee bil,
The thd myt is that the stadards are not cost effecve; in other words, the cost per

ton of emion reductons is too high when compared with other strtegies.
The correc data reveal preciely the oppsite: The secnd round of automobile

staards is among the most cost-eecve strategies for controllg the pollution that wil
remai in the yea 20. The additional emiss.on controls contaed in ou bil-as opposed

to the Presdents bil-wi accrdi to the America Lug Asocition remove 243,192 tons

of hydrocons from the ai each yea 13.9 miou tons of cabon monoxide; and 216,170

tons of nitrgen oxide.

If we don't tae that amount of pollution out of ca emiions, where wi we be able to
do so'! If not ca then Staes will have to cut emiions frm shoe faories, bakeries and
other source of simiar pollution-at far higher cot and inconvemence to busines an
consumers. In the exeme-ome have testied that if we don't cut pollution from ca-
we'l have to exae eliatig law mowers dry cleaers, and personal deodorats.

Exert teed. that governeut would have to turn to restrctons on item' lie these if
we don't squee pollution from ca,

Finaly, we mus not forget to figue in the cost of heath cae, as I have noted earlier.
Motor vehicle pollution costs America bilions each year; in my State of Connectcut, the
figure is $1.6 bilon in heath cae cost ascited with mptor vehcle emiions. I believe
America are willing to pay $130 more for a new ca in order to help keep themselves an
their chidren free of the damage of ai pollution to their heath-damàge that ca cost them
fa more in the futue than the entie cost of their ca.

TRSPORTATION CONTOL MEASUR

In addition to strct contols on emiions from motor vehicles the Senate bil recognes
that, for some par of the counti, it may become necar to implement tranorttion
contrl meaes to reduce our relice on the automobile.

Theres a lot of ta about how inulated Wasgton is frm the rest of the countI. but
one thg we share bi common with many of our uran and suburan constituents is trc.

Go out to the Shiley Highway or to the beltwy and se what the prolieraion of
automobiles is dohig to our ai. That pattern of grdloc is being repeated in región afer

region across the counby.
The GAO says tht urba congestion levels wi increase nearly 300 percent over a

20-year period unes we tae steps to change our ways,

The commttee bil reques that trporttion plang decions mus be evaluated in
relation to thei impact on ai qnalty. Th kid of coecton is importt ü we are to get
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control of motor vehicle use in the years ahead, State and loca ai pollution contrl

managers agree. In tetimony before the environment, their represntatives said;
"Signficat reductons in vehicle miles traveled are sorely needed in may ozone and

cabon monoxide nonattaent area. Unless tranorttion project are evaluated based
upon their abilty to asist in attanig and maintanig the standar, adequate reductons
will be diffcut, if not impossible, to achieve."

Even a modest improvement in trporttiou control measures could have a dratic

impact. because at present more tban 80 percent of our population commutes to work in
automobiles. If the average commuter pasenger load wer increased by just one person,
we would save 33 millon gallons of gasoline each day, with a commensurate reduction inpollution. .

Our legisation would require EP A to provide guidace to States and locaities on the
benefits that ca be acbieved from tranporttion controls. It would also encourage severely

polluted regions to adopt trporttion controls, though the decion as to what controls

to implement would be left up to the States. Our bil does not impose any requirement for
taxes rationig, or toUs.

The inclusion of tranporttion controls in the new Clean Air Act enjoys the support of

the Clean Air Working Group, made up of2,OO small and large businesses. the Clea Air
Coalition, the umbrella group of environment organtions and State and loca ai
ponution authonties.

ACI RA
The critical element of the acid ran bil reported by the .commttee is the cap on futue

emissions of sulfu dioxide. Without a cap, the gains from any emission control technologies

could simply be wiped out by a proliferation of acid rain sources.
There win be a strong effort mounted by those who wat to eliminate the cap. AJy such

amendments must be defeated ü the new Clea Ai Act is to preserve its integrty as a
strong antipollution measure.

Opponents of the cap will argue that the economic growth of ths counti is dependent
on increased acid ran emissions-thy may not say it in quite so many words, but that wi
be their underlying mesage. But the statistics do not support this proposition, In fact sInce
1970, electricity sales have risen 76 percent, The GNP went up 59 percent and total coal
use is up 50 percent. This aU occurred dunng a time when eiionmental protecon
meaures were being implemented all over Aienca

Because of environmenta controls, emissions of sulfr dioxde actally decreased by 28
percent over the past two decades, while the economy underwent a tremendous boom.
Clealy economic growth and environmenta protection are not mutually exclusive.

More importt. for the long-teon protection of the planet, th bil is import because
of its. emphasis on energy conservtion. Tle United States bear an especially heavy
responsibilty because of its contnõution to global warg. In 1988, U.S. fossil fuel use
accounted for close to a quarer of the world's cabon dioxde emiions from fosil fuels
Electrc utilities are the larges source of cabon dioxide, emittig about 35 percent of the
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to mobile sources in the intial plan uness a comprehensve plan
reviion is apprved by EP A. It is importt to continue to imple-
ment the mobile source emision tagets as. par of the overal at-
tament strate uness the State ca demonsrate that the ambi-
ent stadad ca be obtaed with a dierent mi of stratees.

Any State that fais to submit a timely and complete (includig
implementation and fundig schedules) plan revion under thi
subparagraph is subject to the sacton proviions for faig to
submitai approvable SIP. . .

Reaonably. available contrl technology lRCXJ.-Serious and
severe area must reuie sources emittg twenty-five tons or
more of VOCs or one hwidred tons or more of NOx to insta
RACT.

For an extreme area VOC and NOx sources that emit ten or
more tons mus instal RACT.Whe provions under current se-
tion 172 of the Ac requie ination of reasonably avaiable con-
trol tehnology, the requiement has not been unormy imple-
mente. Most nonattent areas have relied on the isuance of
control tehnique gudeles (CT) by EP A to determe what con-
stitute RACT and have not venturd beyond the sources covered
by CTGs or the levels of control in the gudelies in an effort to
comply. with the "reasonably avaiable control technology" provi-
sion of the. Act.
The bil maes clea that State and loc agencies are not au-

thorid to igore controls on NOx and VOC sourcs for which no
CTG ha been issued. Sources of the size specifed in the bil must
be controlled to levels achievable through the use of measures that
are technologialy and economicaly feaible for a clas or category
of sources. RACT is not a "lowest common. denomitor" stadad
and does not mean that every sour in a cateory mus be eco-
nomicãly and techncally capable of complyig with the requie-
ment. Rather, RACT should be achievable by the majority of
source in a category, With respet to VOC sources, a mium
stadad of 80 percent reduction Îrom uncontrolled levels is achiev-
able and requirements that get less than that level should be based
on documentation of the technca or economic infeasbilty of the
preumed minimum 80 percent requiement.

Trnsportation control measures (T¥s).-Severe an extme
areas are. requied to offset growth in vehicle mies traveled by im-
plementin the traporttion controls listed in revied secion
l08(f) of the Act in accordace with EPA gudance on mean for
implementing, and the emisions reductions potentials of, the
measures. If a State or local agency can show that the adoption of
measures (other tha any aleady required by the Act) other than
one or more traporttion meaures wil resut in comparable
emisions reductions or that such reductions are not needed to pro-
vide for timely attent, then the agency may choose not to im-plement that (or those) TCM. .

The provion in the bil allowig the State or loca agency to
preent reasons why a reducton from a parcul tranporttion'
measure is not necessar to meet the interi emiions reductions
requiements of subsection 183(b)(3)(B) of the Act or to atta a na-
tional ambient ai qualty stada is not intended to underme
the bil's requements that areas must atta the stadad as ex-
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petiously as practcale. Puruant to thi requiement, EP A mus
determe whether such a control meae would permt an ar
to improve its ai quaty and att the priar ambient stadard
more quickly if it were implemented, For example, for an area to
justf not adopti a meaure specifed in secton l08(!), it would
have to show that adoption of the measur (or a measur providig
comparle reductons) would not reduce the numbe of excee-
ance or result in more expditious attent of the stadad.

Employer vehicle ocupany programs.-The bil adds a new provi-
sion, to be included in State implemenation pla for States con-
tag ozone area claifed as severe or exteme (and alo for CO
aras clasifed as aerious), requig cert employers in such
aras te implement progr desied to reduce work-related vehi-
cle trps and mies trveled by employee. The pure of the provi-
sion is to requi employers of one hundred or. more employee in a
nonattent area to provie servces, facilties or incentives to
encourage employee. to shae commuti trps. The intent of the
proviion is to reduee both the number of velucles on the road
durg ruhoUl and the tie the reaig ca spend idlg or
operatig at inffcient low speed, and thereby to reduce emions
of hydrocbons, cabon monoxide and NOx.
The bil req such ares to submit SIP revions requig em-

ployers of over one hidr employee in the area to achieve no

less th. a 25 percnt improvement in commuting velucle occupan-

cy above a baslie that 
is the areawide average for al such trps.

The Adtor is requied to issue gudace under revi sec-
tion 108(!) of the Act for implementing thi secon and may specif
baslie occupancy rate. that var dependig on portons. of Donat-
taent area (center city, suburba, etc.) or on dierig chac-
ter.stics among nonaent area. Thus, for exaple, the base.
lie vehicle. ocupany rate for center city trips where tranit is
more readiy availe might bo 1.7 pasengers per velucle whie
for a suburba ar the baelie rate might be ouly 1.1 or 1.2.

Each employer is reed to submit a plan demonsti com-
plice with the provion with two ye afr the SIP submi-
sion.

The bil alows an employer to demonsate compliance with the
requiement even if the 25 percent increa is not aclueved if the
employer ca show. tht afr expnditues have been made on the
riderslup progr eq to or greater than the cost of provig
each employe with a pakig spce at the workplace, the 25 per-
cent increas caot bO acheved.

In determining the co of providig each employee with a park-
ing space at the workplace, the employer sha either report the
actal renta co of the spaces if provided by a sepate entity, or
the tota of di and indiec cost incured by the employer.

The Offce of Teclmology AsB$ment (OTA) report.that in ar
where employer-relate program have been underten, somè
companes have Increa the proporton of their employee who do
not ride alone to more th 80 percent of their work force. The
most far-reachg program to increase th average ridersp
durg peak peod have ben implemented in Calorna. In Los
Angeles, a regon is alea in effect to increae averae rider-
ship frm the cuent level of 1.13 to a new level of 1.3-1.75 people
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